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IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MOHAMMAD HAMED, by his
authorized agent, WALEED HAMED,

Case No.1:12-¢v-99

Plaintiffs,

FATHI YUSUF and UNITED CORPORATION

>

Defendants.

)
)
)
)
)
V. )
)
)
)
)
)

DEFENDANTS RESPONSE IN OPPOSITION TO
THE PLAINTIFFS MOTION FOR REMAND

COMES NOW Defendants, by and through undersigned counsel, submit this response in

opposition to Plaintiff’s Motion for Remand (Doc. # 13).
INTRODUCTION

At bottom, what Mohammad Hamed, by his authorized agent Waleed Hamed (“the
Plaintiffs”), are attempting to accomplish in the instant case is use a civil action to effectively enjoin
Fathi Yusuf and United Corporation (“Defendants”) from complying with the terms of the plea
agreement, addendum to the plea agreement, and from obtaining the benefits of an LR.C. § 7121
Closing Agreement, all entered into in the on-going federal criminal case of United States, et al. v
United Corporation, et al., case no. 1:05-ct-15 (D.V 1) (“the criminal case”).

The Plaintiffs have attempted to construct two parallel realities that are diametrically
opposed. In the instant case the Plaintiffs seek to have United Corporation, a de jure corporation
formed under the laws of the Virgin Islands declared a partnership, but in the criminal case Waheed
Hamed and Waleed Hamed (Mohammad Hamed’s agent in this case) have denied that Mohammad
Hamed was a partner in United Corporation (“United”) and have affirmed that the shareholders of

United include, and only include, members of the Yusuf family. In other words, when Mohammed
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Hamed was exposed to criminal liability he was nowhere to be found, yet now that the criminal case
is coming to a close he has magically reappeared to feed at the trough.

Furthermore, as detailed below, the Plaintiffs’ representations made in this case directly
contradict the acts taken in the criminal case. Indeed, the irrefutable evidence shows that the
Plaintiffs are attempting to interfere with the resolution of the criminal case, in an attempt to
leverage the criminal case to extract a better settlement from the Defendants in the instant case.

The ultimate result of the Plaintiffs’ gambit in this case is to prevent the Defendants from
comply with the plea agreement, the plea agreement addendum, and effectuate an end-run around
the LR.C. § 7121 Closing Agreement that United and its listed and de jure shareholders entered into
with the Virgin Islands BIR with the consent of the Federal Government." This case involves both
factual and legal issues that are within this Court’s jurisdiction and the Motion for Remand should
be denied in full.

FACTUAL BACKGROUND

A. The Criminal Action

In or around 2003, as referenced in the Complaint, United, along with certain of its
shareholders and non-shareholders, including Mohammed Hamed’s son and agent, Waleed Hamed,
and son Waheed Hamed, were indicated in a criminal action styled, United States, et al. v United

Corporation, et al., case no. 1:05-cr-15 (D.V.1.),* which is pending in this Court. (Complaint 47 8, 10).

11If the Plaintiffs are cotrect, which they are not, then the factual basis for the plea in the criminal case did not
exist. That is to say, if United was not a corporation but instead was a “partnership” under the Internal
Revenue Code then United should not have filed a Form 11208, but instead should have filed a Form 1065, if
any was requited at all. See TR.C. § 6231(2)(1) (defining a partnership as having 11 or more partners). If that
is the case it begs the question as to how can United’s 2001 Form 11208 be fraudulent to a material matter
when it had no filing obligation in the first place?

2The criminal case has been appealed to the Third Circuit on three (3) different occasions. See United States v.
Yusuf, 461 F.3d 374 (3d Cir. 2006) (“Yusuf I”) (reversing and remanding suppression order); United States v.
Yusuf, 199 Fed. Appx. 127 (3d Cir. 2006) (“Yausaf II”) (vacating order releasing restrained assets and remanding
for further consideration); United States v. Yusuf, 536 F.3d 178 (3d Cir. 2008) (“Yusuf III”) (vacating order
dismissing counts telated to international money laundering). Notably absent in each of the three Third
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During the criminal case numerous motions were filed by the co-defendants seeking funds
to pay protective shareholder income tax deposits and shareholder distributions of United. For
example, on November 26, 2008, Judge Finch entered an order (found at Doc. # 1004) (Ex. 1)
noting that: ““The Court previously granted that portion of the motion requesting release of funds
to pay protective shareholder income tax deposits and reserved its ruling on the question of whether
proportional shareholder distributions would be released.” Ex. 1 at p. 1. Judge Finch goes on to
state that:

any shares of Defendants Fathi Yusuf, Waleed Hamed, and Waheed Hamed fall
within the TRO’s scope.” Allowing shareholder distributions to Defendants Fathi
Yusuf, Waleed Hamed, or Waheed Hamed would require a modification of the TRO
that such Defendants agreed to forego. No other shareholders’ interests are similarly

subject to forfeiture and therefore, the shares of the other shareholders do not fall
within the bounds of the TRO.

Ex. 1 at p. 2. Ultimately Judge Finch entered an order permitting the release of funds to United’s
shareholders with the exception of Fathi Yusuf. Ex. 1 atp. 3.

The Government moved to stay Judge Finch’s November 26, 2008, Order on December 2,
2008 (found at Doc. # 1006) (Ex. 2) and stated:

This matter has been pending for over five years and the non-defendant
shareholders have not received any sharcholder distributions. Withholding
distributions for an additional amount of time should not cause the non-defendant
shareholders undue hardship. In contrast, releasing funds could cause great prejudice
to the Government. Should the Court release funds to the nondefendant
shareholders, there is no guarantee that those funds will be returned should the
Court reconsider its Order or the Order be vacated on appeal.

Ex. 2 atp. 2.

Circuit opinions is any reference that Mohammed Hamed was a partner in United (indeed there is no
reference to Mohammed Hamed at all). See Yusuf I, 461 F.3d at 378, fn. 1 (failing to mention Mohammed
Hamed); Yusuf II, 199 Fed. Appx. at 129 (“In December 2003, defendants Fathi Yusuf, Maher Yusuf, and
Nejeh Yusuf, and non-defendant shareholders Fawzia Yusuf and Yusuf Yusuf, filed 2 motion requesting a
modification of the Temporary Restraining Orders and a release of funds in order to pay their legal defense.);
Yusuf 111, 536 F.3d at 181 (failing to mention Mohammed Hamed). Additionally, Waleed Hamed has been
represented by the same counsel during the pendency of the criminal case and in all three Circuit Court cases.
3 However, the first footnote to the November 26, 2008, order states: “If /s the Court's understanding that
Defendants Waleed Hamed and Waheed Hamed are not United sharebolders.” (emphasis added). Ex. 1 p. 2.
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On December 6, 2008, the Government moved to reconsider Judge Finch’s November 26,
2008, Order (found at Doc. # 1007) (Ex. 3). The Government brought to Judge Finch’s attention
that “non-defendant petitioners Fawzi Yusuf and Yusuf F. Yusuf submitted motion and pleading to
this Court”” Ex. 3 at p. 2. The Government goes on to submit that: “the non-defendant
shareholders suffer no prejudice when reporting a disttibutive share of United’s income because the
tax on that income is being paid with United’s assets.” Ex. 3 at p. 5. Nowhere in the Government’s
moving papers is any mention of a “partnership” or an interest in United by Mohammed Hamed.
Mohammed Hamed also remained silent on this or any other issue in the criminal case
notwithstanding his knowledge of the motions filed in the criminal case.’

On December 9, 2008, United and the unindicted shareholders of United (27, Fawzi Yusuf
and Yusuf F. Yusuf) opposed the Government’s motion to stay (found at Doc. # 1009) (Ex. 4).
Nowhere in said opposition was there any mention of a “partnership” or an interest in United by
Mohammed Hamed.

On December 10, 2008, Waleed Hamed through counsel filed a supplement to his motion to

dismiss the indictment in the criminal case (found at Doc. # 1011) (Ex. 5) and affirmatively stated

that:
As part of its scheme to separate the defendants from use (si) of legitimate sources
of income to fund their defenses, the government compels United Corporation’s
shareholders to pay income tax on their flow-through income from the company, yet
seeks to prohibit the shareholders’ access to those same taxed funds.

Ex. 5 at p. 6-7.

On December 22, 2008, United responded in opposition to the Government’s motion to

reconsider (found at Doc. # 1015) (Ex. 6). United’s opposition stated:

+The Plaintiffs should be equitably estopped from contesting who was/is the “true owner” of United based
on their silence. See New Hampshire v. Maine, 532 U.S. 742 (2001) (The doctrine of judicial estoppel precludes
a party from contradicting its previous position where there has been no change in the law, simply because its
interests have changed).
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The Court’s decision to first rule on the taxation of United Corporation’s
distributable income and reserve ruling on the issue of shareholder distributions has
provided the Court, the Defendants, and United Corporation’s shareholders the
opportunity to review the Government’s position and conduct regarding the
treatment of the subject income.

Ex. 6 at p. 5. United’s opposition then goes on to state:
[the Government| has accepted tax deposits from these specified shareholders of over

$10 million on the premise that flow-through income from United Corporation’s
retail grocery business for the years 2004 through present is their taxable income and

property.
Ex. 6 at 5-6 (emphasis in original).

On February 5, 2009, the Government filed its opposition (found at Doc. # 1039) (Ex. 7) to
United’s show cause motion. The Government’s opposition acknowledged that “the Court denied
the motion to intervene filed on behalf of the unindicted shareholders. As such, they lack standing

2

and are not recognized in this forum.” Ex. 7 at fn. 1. The unmistakable conclusion from this un-
refuted statement is that Mohammed Hamed never moved to intervene in the criminal case asserting
an interest (in any form) in United or the profits United generated. Indeed, the Government
recognized that “by letter dated January 14, 2009, defendant United Corporation asked the USMS to
release $1.2 million to pay tax deposits on distributable shareholder income for the fourth quarter of
2008 Ex. 7 at 2. Attached to the Government’s opposition was a declaration of Leonard
Briskman, the monitor of United in the criminal case (found at Doc. # 1039-1). Ex. 8. Mr.
Briskman’s declaration stated that Randall P. Andreozzi’ requested the release of $1.2M to pay the
tax deposits for the shareholders of United. Ex. 8 at 5. The Government’s February 5" opposition
recognized that the: “Defendant’s January 14 letter stated the names of the shareholders, their

ownership percentages (either 32.5% or 7%), and listed the requested tax deposits of either $390,000

or $84,000, depending on the ownership percentage.” Ex. 7 at p. 2.

> Mr. Andreozzi is one of the attorneys for Waleed Hamed in the criminal case; the other is Gordon Rhea.
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United filed its reply (found at Doc. # 1057) (Ex. 9) to the Government’s opposition to the
show cause motion on February 17, 2009. United’s reply included as an exhibit the USMS
acknowledgement of release of funds (found at Doc. # 1059-1) (Ex. 10). The acknowledgement
was the hand written authorization of Mr. Briskman on a letter from Randall P. Andreozzi to Mr.
Briskman seeking the release of funds to pay United’s shareholders’ tax deposits.

On March 24, 2009, Mr. Gordon Rhea filed a status report with Judge Barnard (found at
Doc. # 1080) (Ex. 11), which listed various docket entries addressing, iuter alia, shareholder
distribution motions. Ex. 11 at p. 1. Of particular relevance, Waleed Hamed, through counsel,
acknowledges that Doc. # 564 in the criminal case addresses shareholder distributions. Doc. # 564
in the criminal case was filed on September 20, 2005.

On July 9, 2009, a hearing was held before Judge Finch and a transcript of the hearing was
produced (found at Doc. # 1213) (Ex. 12). At the July 9" hearing Mr. Rhea, counsel for Waleed
Hamed, deferred to United’s counsel regarding the pending shareholder distribution issues. Ex. 12
at 6:25-7:2.  United’s counsel stated to Judge Finch: “And the Government’s motion for
reconsideration raises the issue, among other things, as to, for the first ime I’ve seen, in any event,
has raised the issue as to whether or not the unindicted shareholders to whom these distributions
were to be made are, in fact, the shareholders.” Ex. 12 at 7:12-17. The Government’s counsel
remarked that:

One of the issues that has arisen is who, in fact, owns the shares of United. On

papet, it is entirely owned by the Yusuf Family, and it is distributed amongst various

family members. However, I believe in civil litigation there was deposition testimony

in which it indicated that setting aside the formalities of share certificates, that, in

fact, the shares were owned fifty percent by the Yusuf Family and fifty percent by

the Hamed Family, and no indication as to how it broke down or even if it broke

down between individual family members.

Ex. 12 at 9:15-25. United’s counsel on rebuttal told Judge Finch that:

The Virgin Islands Government has insisted throughout this litigation that, in fact,
the unindicted shareholders make tax deposits on the estimated flow-through
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income from this corporation, has received that without complaint, that money

without complaint, and I believe they’re estopped from suggesting that those

individuals are not, in fact, the proper shareholders of the corporation.
Ex. 12 at 12:6-13. At no point during the July 9" hearing did Waleed Hamed’s attorneys (Mr. Rhea
or Mr. Andreozzi) ever dispute who the “real” owners of United were nor did they inform Judge
Finch that Mohammed Hamed had any interest in United Corporation. See Ex. 12, passim.

Interestingly, on July 13, 2009, the Government filed a supplement to its motion for
reconsideration (regarding shareholder distributions) (found at Doc. # 1151) (Ex. 13) where it raised
“that that the individuals identified as shareholders on United Corporation may not actually own any
part of the company.” Ex. 13 at p. 1. The Government attached a deposition transcript (found at
Doc. # 1151-1) (Ex. 14) (the very same deposition transcript that the Plaintiffs have attached to
their complaint in the instant case) for the support that Mohammed Hamed may own 50% of
United. Ex. 13 atp. 2.

United responded (found at Doc. # 1209) (Ex. 15) to the Government’s supplement to its
motion for reconsideration (regarding shareholder distributions) on September 8, 2009. In United’s
response it clearly disavows that Mohammed Hamed was a shareholder in United. Ex. 15 at p. 5.
Indeed, United reasserted that United was owned by the individual members of the Yusuf family.
Ex. 15 at p. 6.

On December 29, 2009, the Government filed its emergency motion for mediation (found at
Doc. # 1233), and as a result of the mediation on February 26, 2010, a plea agreement (found at
Doc. # 1248) (Ex. 16) was entered into. As part of the plea agreement:

United agree[d] to cooperate with the Government and the VIBIR in filing complete

and accurate corporate income tax returns and gross receipts returns for years 2002,

2003, 2004, 2005, 2006, 2007, and 2008 and in paying the full the amounts due

thereupon. United agrees to comply with all current tax reporting and payment

obligations between the execution of this agreement and sentencing. In addition,

ptior to the sentencing hearing in this matter, United’s shareholders (FY 32.5%, FY
32.5%, SY 7%, ZY 7%, YY 7%, MY 7%, NY 7%), and the individual defendants
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shall file the outstanding returns and reporting documents and shall make full
payments of the amounts due thereupon.

Ex. 16 at p. 11. Waleed Hamed’s two attorneys executed the plea agreement. Ex. 16 at p. 14.
Appended to the plea agreement was an exhibit establishing that:

The parties agree to meet with each other and with representatives of the Virgin

Islands Bureau of Internal Revenue (VIBIR) to try to reach agreement for restitution

number for unpaid gross receipts taxes, corporate income taxes, and individual

income taxes for the Indictment years 1996, 1997, 1998, 1999, 2000, and 2001.

Ex. 16 at p. 17. On October 1, 2010, Judge Finch accepted United’s guilty plea and adjudicated
United guilty of Count 60 of the Third Superseding Indictment (found at Doc. # 1289).

Subsequently, on February 7, 2011, the parties in the criminal case filed with this Court an
addendum to the plea agreement (found at Doc. # 1304-1) (Ex. 17). As part of the plea agreement
addendum United agreed to pay $10M to the VIBIR for restitution. Ex. 17 at p. 1. Waleed Hamed,
by his two attorneys executed the plea agreement addendum. Ex. 17 atp. 5 and 6.

As a result of the plea and plea agreement addendum, United entered into a “Closing
Agreement” with the VIBIR pursuant to LR.C. § 7121. Ex. 18. The Closing Agreement clearly
references the plea agreement (Doc. # 1248) and the plea agreement addendum (Doc. # 1304-1) in
the criminal case. The Closing Agreement by its very terms was final and conclusive for the tax
years at issue and on July 19, 2011, a $10M check was tendered to the VIBIRS Ex. 18 at p. 7.

On August 12, 2011, Mr. Andreozzi (attorney for Waleed Hamed) filed a motion for the
release of funds from United to the shareholders of United (found at Doc. # 1314) (Ex. 19).
Notably absent from the August 12® filing was any mention of Mohammed Hamed. Judge Barnard
granted the release of funds motion on August 19, 2011 (found at Doc. # 1316).

At no point in time did Waleed Hamed ever voice his objections to the distributions to the

shareholders of United nor did he ever raise the issue that his father, Mohammed Hamed, was a

¢ The Closing Agreement, the plea agreement, the plea agreement addendum are likewise conclusive as to the
corporate status and ownership of United.
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partner in United or that Mohammed Hamed was entitled to a share of United’s profits. The fact
that Waleed Hamed, Mohammad Hamed’s authorized agent and sole source of the “factual claims”
contained in the complaint and motion for a temporary restraining order filed in this case, stood
mute in the criminal case for the better part of a decade speaks volumes.

B. Correspondence’

On August 31, 2012, counsel for the Plaintiff in this matter sent a letter to the attorneys
representing the co-defendants in the criminal case and to the accountants (Mr. Ronald J. Soluri, Str.,
CPA and Mr. Howard Epstein, CPA) who were providing accounting services to United and the
other co-defendants (Ex. 20). The August 31 letter also included a draft letter that was addressed
to the attorney representing the Government in the criminal case. Ex. 20 at p. 7-36. The August
31" letter states in no uncertain terms that: “[hjopefully the US Attorney will understand the
situation and (1) take action necessary to enforce the Court injunction and (2) agree that the filing of
partnership returns are acceptable” Ex. 20 at p. 2 (emphasis added).

On September 10, 2012, the undersigned sent a letter to Mr. Soluri (Ex. 21). The
undersigned merely requested that Mr. Soluri included the undersigned in all further
correspondence/communications with the defense team in the criminal case.

On September 11, 2012, Mr. Soluri sent an email to the undersigned asking if the
undersigned had been added to the joint defense agreement in the criminal case (Ex. 22).

On September 13, 2012, Mr. Andreozzi, counsel for Waleed Hamed in the criminal case,
sent the undersigned a letter via facsimile (Ex. 23). As Mr. Andreozzi cleatly states in his September

13" correspondence: “[y]ou have not signed the joint defense agreement or any amendment to it;

7'The Defendants bring the correspondence to this Coutt’s attention to illustrate that the Plaintiffs are in fact
attempting to frustrate the resolution of the criminal case by preventing United from complying with the
terms of the plea agreement (i.e., filing of corporate income tax returns), by preventing United’s counsel from
communicating to the accountants retained to assist in the preparation of United’s book, records, and income
tax returns, and by unilaterally excommunicating the undersigned from the joint defense team in the criminal
case. The Plaintiffs’ words say one thing, but their actions tell a very different story.
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and I have certainly not entered into a joint defense agreement that includes you as counsel.” Ex. 23
at 2. Mr. Andreozzi’s letter goes on to state: “[m]oreover, we understand that you represent, in a
pending civil dispute, individuals and interests contrary to those of some (if not all) of the
defendants covered under the executed joint defense agreement. Therefore, you are not entitled to
any joint defense information, communications or materials.” Ex. 23 at §3.

The following day, September 14, 2012, the undersigned sent a letter to the attorneys that
were part of the joint defense team in the criminal case (Ex. 24). The September 14"
correspondence asked “that everyone, individually, to please state in writing whether they agree with
Mzt. Andreozzi’s position that I am not covered by the joint defense agreement because I have ‘not
signed the joint defense agreement or any amendment to it.”” Ex. 24 at 2.

On September 17, 2012, the undersigned received via USPS a letter from Ms. Pamela Colon
(counsel for Waheed Hamed) (Ex. 25). Although the September 17" letter indicates that it was sent
via email and USPS the undersigned has no record of receiving the letter via email. In any event, the
letter appears to be a near identical copy of Mr. Andreozzi’s September 13" letter. Compare Exhibit
25 with Exhibit 23.

On September 19, 2012, counsel for Waleed Hamed in the criminal case, Mr. Rhea, sent the
attorneys representing the respective co-defendants an email terminating the joint defense agreement
(Ex. 20).

On September 26, 2012, counsel for the Plaintiffs in the instant case sent an email (which
the undersigned was not copied on) to presumably the other attorneys on the then dissolved joint
defense team stating in no uncertain terms that: “Folks-I just want to remind everyone that
Attorney DiRuzzo is not part of the joint defense team and is in fact hostile to some of the

defendants whose counsel and accountants are part of that team. Please do not share any information
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covered by the Kovel agreement with him absent the express authorization of Wally Hamed” Ex. 27 (emphasis
added).

On October 12, 2012, the undersigned sent opposing counsel correspondence seeking
clarification as to what, if any, potential tax exposure he envisions (Ex. 28). On October 22, 2012,
counsel for the Plaintiffs responded and detailed three different tax issues (Ex. 29). In the October
22™ correspondence counsel for the Plaintiffs’ posits that:

As there 1s clearly a partnership, the filing of tax returns showing the supermarket

income as being income of Untied would be filing false tax returns. On the other

hand, there is a clear opportunity to file proper returns now, which should not be

missed. Indeed, even if your client insists that United owns the supermarkets,

contrary to the evidence mentioned above, zbe far better course would be to await a
determination of this issue before filing any returns.

Ex. 21 at p. 2 (emphasis added).

C. Relevant Procedural Background

On or about September 17, 2012, the Plaintiffs filed their initial complaint with the Virgin
Islands Superior Court. Doc. # 1-3. In the initial Complaint the Plaintiffs put front and center the
on-going criminal case. See Doc. # 1-3 at 98, 10, and 19(g). On October 4, 2012, the Defendants
removed to this Court. Doc. # 1. On October 9, 2012, the Defendants filed motions to dismiss,
more definite statement, and to strike. Doc. # 9. On October 11, 2012, the Plaintiffs moved to
remand to Superior Court. Doc. # 13. On October 19, 2012, the Plaintiffs’ filed their First
Amended Complaint (Doc. # 15) and comparison (i.e., red-lined) document (Doc. # 17). However,
as is readily apparent from the Plaintiffs’ comparison document, the Plaintiffs merely deleted any
reference to the on-going criminal case. See Doc. # 17 atp. 7, 8, and 15

ARGUMENT
As a threshold matter, this Court must first address is: which complaint governs this Court’s

analysis? As detailed zufra, it is the Plaintiffs’ initial complaint.
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A court must consider the complaint at the time of removal to determine if removal was
appropriate in the first instance. See Pullman Co. v. Jenkins, 305 U.S. 534, 537 (1939); see also In Angus
v. Shitey, Inc., 989 F.2d 142, 145 (3d Cir. 1993) (concluding that removal jurisdiction established by
the plaintiff's original complaint would not be destroyed by an amended complaint). Accordingly,
this Court must examine the Plaintiffs’ initial complaint (Doc. # 1-4) as that was the pleading at
issue when the Defendants removed.

I This Court Has Exclusive Jurisdiction

48 U.S.C. § 1612(a) provides this Court with “exclusive jurisdiction over the income tax laws
applicable in the Virgin Islands.” Contrary the Plaintiffs’ assertions, this case does implicate the
income tax laws applicable in the Virgin Islands and, as such, this Court and only this Court can
address the Plaintiffs’ complaint.

What the Plaintiffs are attempting to accomplish is to prevent United from filing its
corporate income tax return with the Virgin Islands as 45 required under the terms of the plea
agreement. Ex. 16. The plea agreement could not be any clearer — United must file corporate (and
not partnership) income tax returns for 2002 — 2008. Ex. 16 at p. 11. To that end, the individual
shareholders of United (as identified in the plea agreement as the individual members of the Yusuf
family (Ex. 16 at p. 11)) must also file their income tax returns and pay the amount thereon. Id.
However, if United cannot prepare its Form 11208, it cannot issue the Schedule K-1s to the
respective shareholders. The end result of this case would be that United will be enjoined from
complying with the terms of the plea agreement.

Further, the Closing Agreement with the VIBIR by its very term applies to “United
Corporation, United’s shareholders and all of the individual defendants and related individuals and
entities identified in the various pleadings and motions in Case No. 1:05-cr-00015-RLF-GWB for

each of the years 1996 through 2001 as addressed with particularity in the Plea Agreement.” Exhibit
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18 at p. 2. The Closing Agreement on its face referenced the criminal case, the plea agreement, and
the plea agreement addendum, and was made pursuant to I.R.C. § 7121.

By operation of law “United’s shareholders and all of the individual defendants and related
individuals and entities identified in the various pleadings and motions in Case No.
1:05-cr-00015-RLE-GWB for each of the years 1996 through 2001 as addressed with particularity in
the Plea Agreement” are prohibited from altering any of the tax filings, or seeking a refund of taxes
paid for those years. However, as demonstrated in opposing counsel’s October 22™ letter (Ex. 18),
Mohammed Hamed and Waleed Hamed are advancing just such a precluded a theory (i.e., that
Mohammed Hamed has always been a partner and that United needs to file Form 1605 partnership
returns instead of corporate returns (Ex. 18 at p. 2)). Actions such as these are cleatly barred by the
terms of the LR.C. § 7121 Closing Agreement. In other words, the die has been cast; the Plaintiffs
cannot now, years after the fact, come into to any Court in an attempt to eviscerate the terms,
benefits, and burdens United, United’s shareholders, all of the individual defendants, related
individuals, and entities received by entering into the plea agreement, the plea agreement addendum,
and the Closing Agreement.®
LR.C. § 7121(b) provides finality for taxpayers by being expressly “final and conclusive” “i

any suit, action, or proceeding, such agreement, or any determination, assessment, collection, payment,

abatement, refund, or credit made in accordance therewith, shall not be annulled, modjfied, set aside, or

8 Moteover, as detailed above, the timing of the instant case is conspicuous. At no point did anyone in the
criminal case come forward and state that Mohammed Hamed was a partner in United and that Mohammed
Hamed (and not the disclosed e jure shareholders of United) was entitled to a shateholder or partner
distribution or that Mohammed Hamed was liable for any unpaid taxes. Indeed, in July of 2009, see Ex. 13
and 14, the Government raised the issue of who the “real” owners of United were, but at the July 9, 2009,
hearing when United’s counsel refuted the Government’s allegation both Waleed Hamed’s and Waheed
Hamed’s respective attorneys remained silent, thus focusing the substantial tax liability at the feet of the
Yusuf family members. See Ex. 12, passim; see also Ex. 10 (letter from Waleed Hamed’s attorney to the U.S.
Marshal Setvice seeking a release of funds for United’s shareholders’ tax deposits); Ex. 19 (motion by Waleed
Hamed’s attorney seeking release of funds from United to pay the shareholders of United after the I.R.C. §
7121 Closing Agreement was executed).
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disregarded”” 1R.C. § 7172(b)(2) (emphasis added). But that is exactly what the Plaintiffs are seeking -
to annul, modify, set aside, or disregard that United is a de jure corporation with stated shareholders —
the Yusuf family members, and has a corporate income tax filing obligation.

The Third Circuit has stated in no uncertain terms that

we hold that the District Court of the Virgin Islands has ‘exclusive jurisdiction’ over

proceedings ‘with respect to the income tax laws applicable to the Virgin Islands’

only as against local courts in the Virgin Islands. 48 U.S.C. § 1612(a). The contested

language is a division of jurisdiction in favor of the federal courts, in contrast to local

courts, with respect to Virgin Islands tax cases.

Birdman v. Office of the Governor, 677 F.3d 167, 177 (3d Cir. 2012). Because the Plaintiffs’ initial
complaint (as further detailed in the aforementioned correspondence) seeks to disregard the Closing
Agreement entered into pursuant to L.R.C. § 7121, and prohibit compliance with the plea agreement
and the terms of probation detailed in the plea agreement, this Court has exclusive jurisdiction over
the Plaintiffs’ case while the Superior Court has no jurisdiction.

Additionally, the Plaintiffs’ initial complaint seeks to enforce an Order of this Court entered
in the criminal case in the Superior Court. See Doc. # 1-3 at § 8 and 10 (“The parties are currently
prohibited from removing funds from these accounts other than to operate the three Plaza
supermarkets because of an Order entered by the District Court of the Virgin Islands in the criminal
matter entitled, USA v. United Corporation, et al., District Court Criminal No. 2005-15.”). Obviously,
this Court has the capacity and is best suited to enforce its own Orders, which further support the
Defendants’ position that the initial complaint provided the Defendants with the ability to properly
remove the case to this Court.

Accordingly, because the Plaintiffs’ initial complaint is predicated upon the Orders of this

Court in the criminal case, and because the Plaintiffs seek to disturb the plea agreement, the plea

agreement addendum, and the Closing Agreement entered into pursuant to I.R.C. § 7121, this Court
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“has exclusive jurisdiction” while the Superior Court lacks jurisdiction to entertain this case. The
Plaintiffs’ motion for remand should be denied.

II. This Court has Federal-Question Jurisdiction

In Grable & Sons Metal Products, Inc. v. Darue Engineering & Manufacturing, 545 U.S. 308 (2005)
the Supreme Court upheld federal jurisdiction in a state-law action turning on the interpretation of a
federal tax law. Grable recognized that in addition to the frequently used federal jurisdiction statute,
28 US.C. § 1441,

[tlhere is, however, another longstanding, if less frequently encountered, variety of

federal ‘arising under’ jurisdiction, this Court having recognized for nearly 100 years

that in certain cases federal-question jurisdiction will lie over state-law claims that

implicate significant federal issues. The doctrine captures the commonsense notion

that a federal court ought to be able to hear claims recognized under state law that

nonetheless turn on substantial questions of federal law, and thus justify resort to the

experience, solicitude, and hope of uniformity that a federal forum offers on federal

issues.

Grable, 545 U.S. at 312 (internal citation omitted).

Contrary to the Plaintiffs’ contention, this case, although cast as a local level partnership
action, implicates significant federal tax issues. These issues, as described above, are the tax issues
and obligations set forth in the plea agreement, the plea agreement addendum, the Closing
Agreement, and the ultimate resolution of the on-going criminal case. The Grable Court cited as a
“classic example” Swith v. Kansas City Title & Trust Co., 255 U.S. 180 (1921) ““a suit by a shareholder
claiming that the defendant corporation could not lawfully buy certain bonds of the National
Government because their issuance was unconstitutional. Although Missouri law provided the
cause of action, the Court recognized federal-question jurisdiction because the principal issue in the
case was the federal constitutionality of the bond issue.” Grable, 545 U.S. at 312. The similarities of

the case at bar to Swirh are striking. Here we have a suit by a purported partner claiming that the

defendant corporation cannot lawfully file its income tax returns because doing so would be “the
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filing of a false tax returns” (Ex. 21 at p. 2). The principal issues in this case are: (i) whether United
as a de jure corporation that made a Subchapter S election under the Internal Revenue Code is legally
obligated to file its Form 1120S for the years at issue, (i) whether the LR.C. § 7121 Closing
Agreement prevents the relief the Plaintiffs seek, and (iif) whether United is bound to the terms of
the plea agreement to file its “corporate income tax returns.” Ex. 16 at p. 11.

What the Plaintiffs fail to take into account is that once an entity, in this case United, files an

“election by a small business corporation” (Form 2553) available at http://www.irs.gov/pub/irs-

pdf/£2553.pdf, under I.R.C. § 1362, that election remains in effect until another valid election is
made. Treas. Reg. § 301.7701-3(c)(1)(v)(C). In other words, the Plaintiffs’ attempt to have United
file partnership returns (Form 1065) is impermissible under the plea agreement, the plea agreement
addendum, the Closing Agreement, and the applicable Treasury Regulations.

In the case at bar there is “not only a contested federal issue, but a substantial one, indicating
a serious federal interest in claiming the advantages thought to be inherent in a federal forum.”
Grable, 545 U.S. at 313 (internal citation omitted). Further, given that the operative facts at issue
stem from the criminal case, there will not be “any disruptive portent,” 4. at 314, in this Court
exercising federal jurisdiction as Territorial-law claim raises federal issues, that are substantial,
disputed, that this Court must entertain under 48 U.S.C. § 1612(a), but in any event, at 2 minimum
may entertain under 28 U.S.C. § 1331. If the meaning of the federal tax provision (I.R.C. § 6335)
was an important issue of federal law that sensibly belonged in a federal court in Grable, then it
follows that the meaning of the plea agreement, the plea addendum, the Closing Agreement under
ILR.C. § 7121, and the “check the box” entity election under Treas. Reg. § 301.7701-3 sensibly

belong before this Court. Accordingly, there is federal “arising under” jurisdiction as the Territorial-

? The filing of a false return is a crime under L.R.C. § 7206.
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law claim more than implicates significant federal issues, this Court has jurisdiction and should deny
the Plaintiffs’ motion to remand.
III.  Federal Officer Authority
Removal is proper when:
[tthe United States or any agency thereof or any officer (or any person acting under
that officer) of the United States or of any agency thereof, [is] sued in an official or
individual capacity for any act under color of such office or on account of any right,

title or authority claimed under any Act of Congress for the apprehension or
punishment of criminals or the collection of the revenue.

28 US.C § 1442(a)(1).

“The words ‘acting under’ are broad, and [the Supreme] Court has made clear that the
statute must be ‘liberally construed.” Watson v. Philip Morris Cos., 127 S. Ct. 2301, 2304-2305 (2007).
The Watson Court defined “acting under” as “acting in a certain capacity, considered in relation to
one holding a superior position or office” which “typically involves ‘subjection, guidance, or
control.” Id. at 2307.

With these definitions in mind it is clear that United and its shareholders have been, and
continue to be, subjected to the guidance or control of both the Federal Government and the Virgin
Islands Government as detailed in the plea agreement, the plea agreement addendum, and the terms
of probation that United must comply with, which includes zuzer alia “a periodic review of financial
statements and tax returns of United.” Ex. 16 at p. 5, 7-9. Indeed, “United acknowledge[d] that a
special condition of probation will requite zhat all corporate returns be filed, and all amounts due and
owing under this agreement and all taxes due and owing for tax years 2002 through 2008 must be
paid prior to the termination of the period of probation.” Ex. 16 at p. 11 (emphasis supplied).

In contrast to what the Plaintiffs aver, this case requires something more than “complying
with the tax laws” or “filling out complex federal tax forms” as United is under the direct

supervision and control (as detailed in the plea agreement including United’s term of probation) of
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the Federal Government. If the Plaintiffs have it their way United will not be able to file its
corporate income tax returns and, as such, will be in violation of the express terms of the plea
agreement. United should not have to make the Hobson’s choice between failing to comply with
the terms of the plea agreement (which of course would result in a revocation of probation hearing
under FedR.Ctim.P. 32.1) and complying (assuming arguendo, that the Plaintiffs were able to
convince a court to enjoin United from filing its corporate income tax returns) with a local level
court order prohibiting the filing of corporate income tax returns.

Because the Defendants are not federal officers, they must satisfy a three-pronged test to
entitle them to removal under 28 U.S.C. § 1442(a)(1). First, the Defendants must establish that they
are a “person” within the meaning of the statute who “act|ed] under [a federal| officer[.]” 28 U.S.C.
§ 1442(a)(1). Second, the Defendants must demonstrate that they performed the actions for which
they are being sued “under color of [federal| office[.]” Id. Third, the Defendants must show that
they raised a colorable federal defense. See Jefferson County v. Acker, 527 U.S. 423, 431 (1999). Each
prong will be discussed in turn.

First, the Defendants are each a “person” under § 1442 which includes both individuals and
corporations. See Bennett v. MILS Corp., 607 F.3d 1076, 1085 (6th Cir. 2010) (collecting cases). For the
reasons stated above the Defendants are “acting under” the terms of the plea agreement and terms
of probation. To that end the Sixth Circuit’s opinion in Bennett 1s instructive. In Bennett the Sixth
Circuit found that a government contractor that was closely monitored by federal officers went
beyond “simple compliance with the law” and the relationship met the “acting under” requirement
since it involved “detailed regulation, monitoring, and supervision.” Id. at 1088. Here, the
Defendants are, and United will continue to be, subject to detailed regulation, monitoring, and

supervision, by the U.S. Probation Office (an extension the Federal Government), during the term
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of probation.10 Accordingly, if the governmental contractor in Bemnmest was “acting under” the
authority of a federal officer, United’s compliance with its affirmative obligation to file corporate
income tax returns should also qualify as “acting under” for purposes of 28 U.S.C. § 1442.

Second, the Plaintiffs are suing to enjoin the actions of the Defendants under color of federal
office.

“T'o satisfy th[is] [] requirement, [a removing party] must show a nexus, a ‘causal

connection’ between the charged conduct and [the] asserted official authority.”

[Acker, 527 U.S. at 431 (1999)] (quoting Willingham [v. Morgan], 395 U.S. [402] 409
[1969]). In other words, the removing party must show that it is being sued because

of the acts it performed at the direction of the federal officer. See Warson, 551 U.S. at

148; [additional internal citations omitted]. The Supreme Court has indicated that

“[t}he hurdle erected by this requirement is quite low.” Isaacson [v. Dow Chem. Co.),

517 F.3d [129], 137 [2d Cir. 2008] (citing Maryland v. Soper, 270 U.S. 9, 33, 46 S. Ct.

185, 70 L. Ed. 449 (1926) (“[i|t is enough that [the federal officer’s| acts or ||

presence at the place in performance of his official duty constitute[s] the basis” for

the lawsuit.).
Bennerr, 607 F.3d at 1088. Here, the Defendants are being sued because of the acts that it is about to
perform at the direction of the federal officer — the terms of the plea agreement and probation, and
the acts that the Defendants already have performed — the execution of the Closing Agreement and
attendant payment of $10M to settle the civil tax liability. The nexus is clear, the Defendants
compliance with both the plea agreement and the Closing Agreement have, at least in part, given rise
to the impetus for the Plaintiffs initial complaint. Defendants submit that they have cleared this low
hurdle.

Third, the Defendants must show that they raised a colorable federal defense. .Acker, 527

U.S. at 431. However, as the Second Circuit acknowledged: “[c|ourts have imposed few limitations

on what qualifies as a colorable federal defense. At its core, the defense prong requires that the

10 By analogy, if “in the criminal context, an individual who is on parole or released on his or her own
recognizance is deemed in custody because of the significant restrictions imposed on his or her freedom,”
Kumarasamy v. AG of the United States, 453 F.3d 169, 172 (3d Cir. 2006), these restrictions, including affirmative
obligation to perform an act, must rise to the level of supervision need to be construed as “acting under” in
the context of 28 U.S.C. § 1442.
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defendant raise a claim that is ‘defensive’ and ‘based in federal law.”” Isaacson v. Dow Chens. Co., 517
F.3d 129, 138 (2d Cir. 2008). Furthermore, “[clompliance with federal law, therefore, provides a
colorable federal defense under some circumstances, but it is not coterminous with an immunity
defense.” Id. Here, the colorable federal defense is the compliance with the plea agreement, the
plea agreement addendum, the IL.R.C. § 7121 Closing Agreement, and the terms of the conditions of
United’s probation. To be “colorable,” the defense need not be “clearly sustainable,” as the purpose
of the statute is to secure that the validity of the defense will be tried in federal court. Willingham,
395 US. at 407. In this context the federal defense is complying with this Court’s orders, the
direction of the VIBIR, and direction of the U.S. Probation office. These claims are defensive,
based in federal law, and are in compliance of federal law. Accordingly, the third prong is satisfied.

To be sure, the Defendants admit, as they must, that this appears to be a matter of first
impression within this Circuit, and from what the undersigned’s research has uncovered in any
Circuit. Accordingly, absent any case law to the contrary, the Supreme Court’s guidance that the
removal statutes must be “liberally construed,” see Watson, supra, militates in favor of finding
jurisdiction under the Federal Officer Authority of 28 US.C § 1442(a)(1). Thus, the Plaintiffs’
motion for remand should be denied.

Iv. Supplemental Jurisdiction

As this Court has jurisdiction over this case as detailed above, this Court would be well
within its discretion to exercise supplemental jurisdiction pursuant to 28 US.C § 1367(a). The
Plaintiffs’ partnership causes of action sounding in the Virgin Islands Uniform Partnership Act
“form part of the same case or controversy under Article IT1I'"" of the United States Constitution.”

28 US.C. § 1367(a).

11 “By virtue of [the 1984 amendments to the Revised Organic Act|, the District Court [of the Virgin Islands]

now possesses the jurisdiction of a[n Article III] ‘District Court of the United States,” though it remains an
Atticle IV Court.”  Parrott v. Gov't of V.1, 230 F.3d 615, 619, 43 V.I. 277 (3d Cir. 2000). “In effect, the
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CONCLUSION
WHEREFORE, for the reasons stated herein, the Defendants request that this Court enter
an Order denying Plaintiffs’ Motion to Remand.
Respectfully submitted,

/s/ Joseph A. DiRuzzo, 111

Joseph A. DiRuzzo, 111

USVI Bar # 1114

FUERST ITTLEMAN DAVID & JOSEPH, PLL
1001 Brickell Bay Drive, 32™ Floor
Miami, Florida 33131

305.350.5690 (O)

305.371.8989 (F)

idiruzzo(@fuerstlaw.com

Dated October 25, 2012

CERTIFICATE OF SERVICE

I hereby certify that, on October 25, 2012, I electronically filed the foregoing document with
the Clerk of the Court using CM/ECFE. I also certify that the foregoing document is being served
this day on the following counsel of record via transmission of a Notice of Electronic Filing
generated by CM/ECE: Joel H. Holt, Esq., 2132 Company St. Suite 2, Christiansted VI 00820; Carl
J. Hartmann III, Esq., 5000 Estate Coakley Bay, L-6, Christiansted, VI 00820.

/s/ Toseph A. DiRuzzo, I11
Joseph A. DiRuzzo, 111

relationship between the District Court [of the Virgin Islands] and the Supetior (formetly Territorial) Court,
both of which are Article IV courts, now somewhat resembles the relationship between Article IIT federal
district courts and state coutts.” Birdman v. Office of the Governor, 677 F.3d 167, 175 (3d Cir. 2012) (internal
citations omitted).
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IN THE DISTRICT COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. CROIX

UNITED STATES OF AMERICA and
GOVERNMENT OF THE VIRGIN
ISLANDS,

Plaintiffs,
V.

FATHI YUSUF MOHAMMED YUSUF,
WALEED MOHAMMED HAMED,
WAHEED MOHAMMED HAMED,
MAHER FATHI YUSUF, ISAM
MOHAMAD YOUSUF, and UNITED
CORPORATION, dba Plaza Extra
Supermarkets,

Defendants.

N’ N’ N N N N N N N N N N N N’ N’ N’ N’

ORDER

CRIM NO. 2005-0015

Case
Hamed et al., v.
Yusuf et al.

Exhibit
1

THIS MATTER comes before the Court on the Motion for Release of Additional Funds

to Pay Protective Sharcholder Income Tax Deposits and Proportional Sharcholder Distributions.

The Court previously granted that portion of the motion requesting release of funds to pay
protective shareholder income tax deposits and reserved its ruling on the question of whether
proportional shareholder distributions would be released. At the Court’s request, the parties

supplemented their briefing on the latter issue.

Among the arguments Defendants and unindicted shareholders make is that they are not

requesting relief from the Post-Indictment Temporary Restraining Order issued September 18,

2003 [hereinafter “the TRO] because the TRO, which restrains all the property specified in the

forfeiture allegations, does not encompass their distributions. To the extent that the TRO does

not restrain their distributions, they would not be violating the term of the Agreed Amendment to
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Restraining Order that they “defer any and all claims to modify the Restraining Order, including
to recover the assets affected by the Restraining Order.”

Paragraph 77 of Criminal Forfeiture Allegation 2 alleges that the foreitable property
includes “[t]he interests of individual defendants FATHI YUSUF, WALEED HAMED, and
WAHEED HAMED in the enterprise, including individual shares and rights and entitlements to
profits and funds from UNITED and other corporate members of the enterprise.” Through the
relation-back doctrine, the title to these Defendants’ shares may ultimately be perfected in the
United States, dating back to the moment when these shares became forfeitable. See United

States v. A Parcel of Land, 507 U.S. 111, 126-127 (1993). Therefore, any shares of Defendants

Fathi Yusuf, Waleed Hamed, and Waheed Hamed fall within the TRO’s scope.! Allowing
shareholder distributions to Defendants Fathi Yusuf, Waleed Hamed, or Waheed Hamed would
require a modification of the TRO that such Defendants agreed to forego.

No other sharcholders’ interests are similarly subject to forfeiture and therefore, the
shares of the other sharcholders do not fall within the bounds of the TRO. The forfeitable
property includes “[a]ll assets, tangible and intangible, of UNITED,” but does not refer to profits
generated from such assets.” Criminal Forfeiture Allegation 2, 9 76. Although the assets of

Defendant United Corporation [hereinafter “United”] are subject to forfeiture, its profits are not a

! Tt is the Court’s understanding that Defendants Waleed Hamed and Waheed Hamed are
not United shareholders.

? The case of United States v. Betancourt, 422 F.3d 240 (5th Cir. 2005), upon which the
Government relies, is distinguishable in that the superseding indictment gave Betancourt notice
that the United States intended to forfeit his interest in lottery winnings generated from the
purchase of a lottery ticket with drug proceeds. In Betancourt, the jury specifically found that the
ticket was bought with proceeds from drug trafficking. 1d. at 251.

2
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United asset but a form of equity. Whether or not title to the individual shares may pass to the
United States should the United States succeed in obtaining a forfeiture judgment against United,
at present these sharcholders hold title to their individual shares, and the profits presently being
generated from United are not subject to forfeiture.

For the foregoing reasons, it is hereby

ORDERED that Motion for Release of Additional Funds to Pay Proportional

Shareholder Distributions is DENIED as to Defendants Fathi Yusuf, Waleed Hamed, and

Waheed Hamed, and

that the Motion for Release of Additional Funds to Pay Proportional Shareholder

Distributions is GRANTED as to all other United sharcholders.

ENTER:

DATED: November 26, 2008 /s/
RAYMOND L. FINCH
SENIOR DISTRICT JUDGE
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Case
IN THE DISTRICT COURT OF THE VIRGIN ISLANDS "'i,“:‘;ﬂfe;ta;-; v.
DIVISION OF ST. CROIX )
Exhibit
UNITED STATES OF AMERICA, and 2

GOVERNMENT OF THE VIRGIN ISLANDS,
Plaintiff,
v.

FATHI YUSUF MOHAMAD YUSUF,
aka Fathi Yusuf,
WALEED MOHAMMAD HAMED, CRIMINAL NO. 2005-015
aka Wally Hamed,
WAHEED MOHAMMED HAMED,
aka Willie Hamed,
MAHER FATHI YUSUF,
aka Mike Yusuf,
ISAM MOHAMAD YOUSUF,
aka Sam Yousuf,
NEJEH FATHI YUSUF, and
UNITED CORPORATION
d/b/a Plaza Extra,
Defendants.

GOVERNMENT’S MOTION FOR STAY

The United States of America and the Territory of the Virgin Islands, by and through their
undersigned counsel, respectfully move this Court to stay any proceedings or actions which may
arise as a result of the Court’s November 26, 2008 Order (#1004).

DISCUSSION

The Government is examining the Court’s Order and is determining whether it will take an
appeal from that Order. In order to permit the Government to complete that deliberative process, it
is respectfully requested that the Court enter an order staying any action on the Court’s
November 26, 2008 Order until the time for the government to file a timely Notice of Appeal has

lapsed pursuant to Fed. R. App. P. 4(b)(1)(B)(I) which, at the earliest, would be December 26, 2008.
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Further, should the Government file a Notice of Appeal, the Government respectfully requests that
the Court enter an order staying any action on the Court’s November 26, 2008 Order until the
Government either withdraws its Notice of Appeal or a mandate is returned from the Court of
Appeals.

This matter has been pending for over five years and the non-defendant shareholders have
not received any shareholder distributions. Withholding distributions for an additional amount of
time should not cause the non-defendant shareholders undue hardship. In contrast, releasing funds
could cause great prejudice to the Government. Should the Court release funds to the non-
defendant sharcholders, there is no guarantee that those funds will be returned should the Court
reconsider its Order or the Order be vacated on appeal.

CONCLUSION

For the reasons stated, the Government respectfully requests that the Court enter an order
staying any action regarding the Court’s November 26, 2008 Order (#1004) until the time for the
government to file a timely Notice of Appeal has lapsed pursuant to Fed. R. App. P. 4(b)(1)(B)(I)
which, at the earliest, would be December 26, 2008. Further, should the Government file a Notice
of Appeal, the Government respectfully requests that the Court enter an order staying any action on
the Court’s November 26, 2008 Order until the Government either withdraws its Notice of Appeal

or a mandate is returned from the Court of Appeals.
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Respectfully Submitted,

PAUL A. MURPHY
UNITED STATES ATTORNEY

ALPHONSO ANDREWS
NELSON JONES
Assistant U.S. Attorneys
MARK F. DALY

LORI A. HENDRICKSON
Trial Attorneys

U.S. Department of Justice
P.O. Box 972

Washington, D.C. 20044
Tel: (202) 616-2245

Fax: (202) 616-1786

Dated: December 2, 2008
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CERTIFICATE OF SERVICE

I, Mark F. Daly, certify that on this the 2" day of December, 2008 the foregoing pleading,
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Case
IN THE DISTRICT COURT OF THE VIRGIN ISLANDS "'i,“:‘;ﬂfe;ta;-; v.
DIVISION OF ST. CROIX )
Exhibit
UNITED STATES OF AMERICA, and 3

GOVERNMENT OF THE VIRGIN ISLANDS,
Plaintiff,
v.

FATHI YUSUF MOHAMAD YUSUF,
aka Fathi Yusuf,
WALEED MOHAMMAD HAMED, CRIMINAL NO. 2005-015
aka Wally Hamed,
WAHEED MOHAMMED HAMED,
aka Willie Hamed,
MAHER FATHI YUSUF,
aka Mike Yusuf,
ISAM MOHAMAD YOUSUF,
aka Sam Yousuf,
NEJEH FATHI YUSUF, and
UNITED CORPORATION
d/b/a Plaza Extra,
Defendants.

GOVERNMENT’S MOTION FOR RECONSIDERATION

The United States of America and the Government of the Virgin Islands, by and through
undersigned counsel, move for reconsideration from that part of the Court’s November 26, 2008
Order that granted the release of “proportional sharcholder distributions” to the non-defendant
shareholders of United Corporation. As grounds, the government respectfully submits that the
Court overlooked the fact that to the extent the non-defendant sharcholders fail to prove -- at the
agreed-upon post-judgment hearing -- that their claimed interests in United are not owned by
defendant Fathi Yusuf (or the interests are otherwise forfeitable), not only are their claimed interests
forfeitable, but profits allocable to those claimed shares are also forfeitable, under the relation-back

doctrine. The Court accordingly erred in ruling that even if the shares in United held by the non-
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defendant shareholders are forfeited, “the profits presently being generated from United are not
subject to forfeiture.” (Order at 3.)
DISCUSSION

After correctly determining that “[a]llowing shareholder distributions to Defendants Fathi
Yusuf, Waleed Hamed, or Waheed Hamed would require a modification of the TRO that such
Defendants agreed to forego,” the Court stated that “[n]o other sharcholders’ interests are similarly
subject to forfeiture.” Based upon that latter determination, the Court held that “the shares of the
other sharcholders do not fall within the bounds of the TRO.” (Order at 2.)

United Corporation is a defendant, and its assets have been restrained in the TRO. The
assets of the corporation are everything it owns, including newly-earned revenue. Therefore the
profits earned and accumulated since the TRO was put in place in September 2003 are subject to the
restraining order. The shareholders themselves do not own corporate assets - they own shares in
the corporation. If United Corporation is convicted and all of its assets are forfeited, the
shareholders will lack standing to complain, because it is corporate property that will be forfeited.

The Court erred in basing its ruling upon the presumption that the non-defendant
shareholders’ claimed interests are not subject to forfeiture, as the factual question of whether the
non-defendants’ shareholder interests are actually owned by defendant Fathi Yusuf, and thus are
forfeitable, is yet to be determined. Like the defendants, the non-defendant shareholders agreed to
defer a hearing on their claims until after the entry of judgment. Paragraph two of the Agreed
Amendment (#184, 2-18-04) states:

“Pursuant to Title 14, Virgin Islands Code, Section 606(f), the Court enabled parties who

claim to be affected by the Temporary Restraining Order to be heard. Defendants Fathi

Yusuf, Maher F. Yusuf, Nejeh F. Yusuf, and non-defendant petitioners Fawzi Yusuf and
Yusuf F. Yusuf submitted motions and pleadings to this Court. The parties agree that the

2
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opportunity to submit motions and pleadings constitutes a hearing under Section 606(f).” Id.

at 2.

Paragraph five of the Agreed Amendment states:

“The defendants and non-defendant shareholders agree to defer any and all claims to modify

the Restraining Order, including to recover the assets affected by the Restraining Order, until

a judgment of forfeiture is ordered by this Court. . . The defendants and non-defendant

shareholders agree that the Restraining Order shall remain in full force and effect in all other

respects.” Id. at 4.

In addition to the non-defendant shareholders’ contractual obligation to not file any claims
regarding the restrained assets, the government has the right to insist that the value of its interest in
the forfeitable property not be dissipated. The mandatory nature of the pretrial restraining order
protects the government’s interest. See In Re: Certain Assets of Allen Petty, Jr., No. 6:02-CV-148
(TIW), 2002 WL 1377707, at *4-5 (E.D. Tex. Apr. 17, 2002) (property held by corporation subject
to preindictment restraint).

Importantly, if the shares claimed by the non-defendant shareholders are determined to be
owned by defendant Fathi Yusuf (or are otherwise forfeitable), then the shareholder distributions
claimed by the non-defendant shareholders would be similarly situated to those purportedly due to
Fathi Yusuf. As the Court acknowledged in its Order, the relation-back doctrine dictates that a
defendant’s interest in the forfeited property is divested at the time the criminal activity upon which
the conviction is predicated occurs. The defendant’s interest in the property is vested in the
government nunc pro tunc the time at which the criminal activity occurred. United States v.
Pelullo, 178 F.3d 196, 201 (3d Cir. 1999). The government accordingly obtains all profits accruing

to the defendant’s property after the crime giving rise to the forfeiture. Thus, if the interests in

United claimed by the non-defendant shareholders are determined to be owned by defendant Fathi

3
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Yusuf (or are otherwise forfeitable), not only are their claimed interests forfeitable, but the profits
allocable to those claimed interests are also forfeitable. Because the non-defendant shareholders, as
did the defendants, agreed to “defer any and all claims to modify the Restraining Order, including to
recover the assets affected by the Restraining Order,” the Court should reconsider its November 26,
2008 Order and deny the Motion for Release of Additional Funds in full.

The ownership in property of a corporation, and the manner in which the income generated
by the corporation is reported for tax purposes, are two distinct concepts. However, to the extent
that the Court’s ruling was affected by the defense’s statement that United is a Subchapter S
corporation and that United’s net income is taxable to United’s sharcholders “regardless of whether
such earnings and profits are actually distributed to the shareholders” (#572, p. 2), the government
advises the Court that 26 U.S.C. § 1341 may remedy any perceived inequity arising from the non-
defendant sharcholders’ being taxed on United’s net profits. See e.g., Alcoa, Inc. v. United States,
509 F.3d 173, 176-177 (3d Cir. 2007). It is true that “a taxpayer must include in his tax return even
those items of income which are subject to competing claims, so long as he has full control of those
moneys at the end of the tax year.” Id. at 176. However, if a taxpayer includes income on a tax
return but is forced to relinquish some of the reported income in a later tax year, Internal Revenue
Code Section 1341 provides, if certain conditions are satisfied, that the taxpayer can recompute his
taxes for the year in which he originally received the money, excluding the amount repaid, or take a

deduction in the year the money is repaid. /d. at 177. Accordingly, if the non-defendant

' Neither the defendants nor the non-defendant shareholders have argued that United’s
net income is not currently taxable to them because United's assets are restrained and they don't
have unrestricted right to the funds. Indeed, they have used their request for funds to pay tax as a
bootstrap for requesting additional funds. Because the defendants and the non-defendant
shareholders presume that United’s income is currently taxable to them, the government will do
the same for purposes of this motion.

4
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shareholders’ claimed interests in United are ultimately forfeited to the government, the net

distributable income they reported could be backed out in accordance with § 1341. Furthermore,

the non-defendant sharcholders suffer no prejudice when reporting a distributive share of United’s

income because the tax on that income is being paid with United’s assets.

CONCLUSION

For the reasons stated, the Court should reconsider its November 26, 2008 Order and deny

the Motion for Release of Additional Funds in full.

Dated: December 6, 2008

Respectfully Submitted,

PAUL A. MURPHY
UNITED STATES ATTORNEY

s/ Lori A. Hendrickson
ALPHONSO ANDREWS
NELSON JONES
Assistant U.S. Attorneys
MARK F. DALY

LORI A. HENDRICKSON
Trial Attorneys

U.S. Department of Justice
P.O. Box 972

Washington, D.C. 20044
Tel: (202) 514-2174

Fax: (202) 616-1786
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CERTIFICATE OF SERVICE

I, Lori A. Hendrickson, certify that on this the 6th day of December, 2008 the foregoing
pleading, the GOVERNMENT’S MOTION FOR RECONSIDERATION, was filed and served on
the parties through the Court’s ECF system.

s/Lori A. Hendrickson
Lori A. Hendrickson




Case: 1:05-cv-0002S-RIA-GMEC ocvmesni #1009  Hiled:: 12/2%02 Page 1 of 4

Case
Hamed et al., v.
IN THE DISTRICT OF THE VIRGIN ISLANDS Yusufet al.
DIVISION OF ST. CROIX Exhibit
4
UNITED STATES OF AMERICA, and

GOVERNMENT OF THE VIRGIN ISLANDS
Plaintiffs,

Vs.

CRIMINAL NO. 2005-15F/B

FATHI YUSUF MOHAMAD YUSUF,
aka Fathi Yusuf

WALEED MOHAMMAD HAMED,
aka Wally Hamed

WAHEED MOHOMMAD HAMED,
aka Willie Hamed

MAHER FATHI YUSUF,
aka Mike Yusuf

NEJEH FATHI YUSUF and
UNITED CORPORATION,
dba Plaza Extra
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Defendants.

OPPOSITION TO GOVERNMENT’S MOTION FOR STAY

Defendant United Corporation and the unindicted shareholders of United
Corporation oppose the Government’s Motion for a Stay of the Court’s November 26,
2008 Order (No. 1104).

IN SUPPORT THEREOF, United Corporation and its unindicted shareholders

respectfully state:



Case: 1:05-cv-0002S-RIA-GMEC ocvmesni #1009  Hiled: 12/2%02 Page 2 of 4

1. The government fails to elicit any basis in law for imposing a stay. In
support of its Motion, the Government merely asserts that the defendants and
shareholders will not be prejudiced or harmed by the requested stay because they have
already been deprived of their rightful assets for more than five years, and suggests that
any additional time is of no comparative significance.

2. Each day that certain of the defendants and all unindicted shareholders are
further deprived of their rightful property effectively continues the government’s
unjustified deprivation of their property, and magnifies the prejudice and harm already
endured. With each day that passes, these individuals lose the ability to enjoy the
property restrained, and they are charged with more taxable but still unreachable flow-
through income.

3. According to the Government, further deprivation is not prejudicial
because it has continued for so long. Such an argument is both callous and illogical.
Defendants respectfully request that such assertion be summarily rejected.

4. The Government asserts that it will suffer prejudice if any action is taken
on the Court’s Order because “there is no guarantee that those funds will be returned”.
Yet the Government does not and can not provide any basis for the premise that these
shareholders would not return the funds in the unlikely event that the Court’s Order were
reversed.

5. As the Court is likely aware, and as the Government must concede, during
the more than five year pendency of this matter, the principals and most of the

shareholders of United Corporation have worked earnestly and zealously to ensure that
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United Corporation maintained its highest profitability. Indeed, the profits at issue in this
motion are largely the result of their collective efforts and managerial acumen.

6. Accordingly, the established history and commitment of United
Corporation’s principals in conducting sustained profitable operations unequivocally
shows there is virtually zero risk that these same principals will suddenly cease
exercising sound discretion and using their best efforts in operating the business,
fulfilling their managerial duties, and pursuing the corporation’s commitment to success.

7. Any distributions made will consider the operating capital requirements of
United Corporation, and will fully comply with this Court’s November 26, 2008 Order.

8. In view of the above, the government has failed to articulate, much less
demonstrate satisfaction of, the factors to be considered for a stay of the Court’s order:
(1) that the government has made a strong showing that it is likely to prevail on the
merits; (2) whether the government will be irreparably injured absent a stay; (3) whether
a stay will substantially injure the defendants and unindicted shareholders; and (4) the
public interest. Republic of the Philippines v. Westinghouse Elec. Corp., 949 F.2d 653,

658 (3rd Cir. 1991), citing Hilton v. Braunskill, 481 U.S. 770, 107 S.Ct. 2113 (1987)

WHEREFORE, the defendants’ request that the Government’s Motion for Stay be

denied.
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Respectfully submitted,

HUNTER COLE & BENNETT
Counsel for United Corporation

December 9, 2007

By: /s/
Warren B. Cole, Esq.
1138 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
(340) 773-3535

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 9th day of December, 2008, I caused a true and
exact copy of the foregoing to be filed using the Court’s ECF system which will serve
electronic notice upon:

Mark F. Daly, Esq. Henry Smock, Esq.

U.S. Department of Justice Smock & Moorhead
Northern-Criminal Enforcement Section P.O. Box 1498

P.O. Box 972 Palm Passage Stes. B 18-23
Washington, D.C. 20044 St. Thomas, VI 00804

By fax: (202) 616-1786
By email: mark.f.daly @usdoj.gov

Pamela Colon, Esq. John K. Dema, Esq.

27 & 28 King Cross Street 1236 Strand Street, Suite 103
Christiansted, VI 00820 Christiansted, VI 00820
Thomas Alkon, Esq. Randall P. Andreozzi, Esq.
2115 Queen Street 9145 Main Street
Christiansted, VI 00820 Clarence, NY 14031

Derek Hodge, Esq. Gordon Rhea, Esq.

Mackay & Hodge Richardson, Patrick,

No. 12D Bjerge Gade Westbrook & Brickman, LL.C
P.O. Box 303678 1037 Chuck Dawley Blvd., Bldg. A
St. Thomas, VI 00803 Mt. Pleasant, SC 29464

/s/ Warren B. Cole
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Case
IN THE DISTRICT OF THE VIRGIN ISLANDS ""‘;T;ﬂ fe;ta;-; v.
DIVISION OF ST. CROIX :
Exhibit
UNITED STATES OF AMERICA, and 5
GOVERNMENT OF THE VIRGIN ISLANDS

Plaintiffs,

VS.

CRIMINAL NO. 2005-15F/B

FATHI YUSUF MOHAMAD YUSUF,
aka Fathi Yusuf

WALEED MOHAMMAD HAMED,
aka Wally Hamed

WAHEED MOHOMMAD HAMED,
aka Willie Hamed

MAHER FATHI YUSUF,
aka Mike Yusuf

NEJEH FATHI YUSUF and

UNITED CORPORATION,
dba Plaza Extra

R R T N N N N N N N N T N N e

Defendants.

DEFENDANTS’ SUPPLEMENT TO MOTION TO DISMISS INDICTMENT OR
FOR STAY OR MODIFICATION OF TEMPORARY RESTRAINING ORDER

COMES NOW the Defendant, Waleed Mohammed Hamed, to supplement the
Defendants” Motion to Dismiss Indictment or For Stay or Modification of Temporary
Restraining Order (originally filed on July 12, 2007) and to advise the Court of the
Second Circuit Court of Appeals’ decision in United States v. Stein, 541 F.3d 130 (2d
Cir. 2008), a copy of which is attached hereto as Exhibit One.

Overview of the Stein Case and its Relevance
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In its recent opinion in Stein, the Second Circuit Court of Appeals addressed the
prosecutor’s use of a Justice Department policy statement known as the Thompson
Memorandum to coerce KPMG into refusing to advance legal fees to its employees who
were defendants in the case.

The Thompson Memorandum identifies various principles the Justice Department
considers in determining whether to bring prosecutions against a business organization as
well as its employees. Among the principles identified in the Memorandum is the
business organization’s willingness to advance attorney’s fees to employees charged with
misconduct in carrying out their business duties.

In considering the government’s tactics, the trial court held, and the Second
Circuit affirmed, that the government unjustifiably interfered with the relationship
between the defendants and their counsel, and thus interfered with the defendants’ ability
to defend themselves. Specifically, the Court held that the government’s conduct
impaired the defendants’ ability to mount a defense because “the post-indictment
termination of fees ‘caused them to restrict the activities of counsel,” and thus limit the
scope of their pre-trial investigation and preparation.” Stein, 541 F.3d at 158.

The Court of Appeals affirmed the District Court’s factual determinations that:

[1.] ‘the Thompson Memorandum caused KPMG to consider departing from its

long-standing policy of paying legal fees and expenses of its personnel in all cases

and investigations even before it first met with the USAQO and induced KPMG to
seek an indication from the USAO that payment of fees in accordance with its

settled practice would not be held against it’;

[2.] the government made repeated references to the Thompson Memo in an effort
to ‘reinforce[] the threat inherent in the Thompson Memorandum’;

[3.] ‘the government conducted itself in a manner that evidenced a desire to
minimize the involvement of defense attorneys’; and
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[4.] but for the Thompson Memorandum and the prosecutors’ conduct, KPMG
would have paid defendants’ legal fees and expenses without consideration of
COSt.

Stein, 541 F.3d at 141.

Based on these facts, the Court of Appeals affirmed the District Court’s dismissal of the
indictment ruling that;

a defendant has a fundamental right under the Fifth Amendment to
fairness in the criminal process, including the ability to get and deploy in
defense all ‘resources lawfully available to him or her, free of knowing or
reckless government interference,’... and that ‘the government’s reasons
for infringing that right in this case could not withstand strict
scrutiny....The government’s law enforcement interests in taking the
specific actions in question [do not] sufficiently outweigh the interests of
the KPMG Defendants in having the resources needed to defend as they
think proper against these charges.” Stein, 541 F.3d at 141..

[...]

[TThe government thus unjustifiably interfered with defendants’

relationship with counsel and their ability to mount a defense, in violation

of the Sixth Amendment, and ... the government did not cure the

violation. Because no other remedy will return defendants to the status

quo ante, we affirm the dismissal of the indictment as to all thirteen

defendants. Stein, 541 F.3d at 136.

The Sixth Amendment ensures that “[i]n all criminal prosecutions, the accused
shall enjoy the right . . . to have the Assistance of Counsel for his defense.” U.S. Const.
Amendment VI. The Sixth Amendment also protects an individual’s right to choose the
lawyer or lawyers he or she desires and “to use one’s own funds to mount the defense
that one wishes to present.” United States v. Stein, 435 F. Supp. 2d 330, 340 (S.D.N.Y.

2006). Applying this rule of law to the facts at issue in Stein, the Second Circuit held

that:
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Because defendants reasonably expected to receive legal fees from
KPMG, the fees ‘were, in every material sense, their property.’...
Defendants need not make a ‘particularized showing” of how their defense
was impaired,... because ‘[v]irtually everything the defendants do in this
case may be influenced by the extent of the resources available to them,’
such as selection of counsel and ‘what the KPMG Defendants can pay
their lawyers to do. United States v. Stein, 435 F. Supp. 2d 330 (S.D.N.Y.
2006)

The Court went on to state that the Sixth Amendment,:

imposes on the State an affirmative obligation to respect and preserve the
accused’s choice to seek this assistance. . . . [A]t the very least, the
prosecutor and police have an affirmative obligation not to act in a manner
that circumvents and thereby dilutes the protection afforded by the right to
counsel.... This is intuitive: the right to counsel in an adversarial legal
system would mean little if defense counsel could be controlled by the
government or vetoed without good reason. Stein, 541 F.3d at 154.

Once the right to counsel has been abridged, no remedy short of dismissal will
suffice. In affirming the dismissal of the Stein indictment, the Court ruled:

“The appropriate remedy for a constitutional violation is ‘one that as much
as possible restores the defendant to the circumstances that would have
existed had there been no constitutional error.” United States v.
Carmichael, 216 F.3d 224, 227 (2d. Cir. 2007). Since it has been found
that, absent governmental interference, KPMG would have advanced
unlimited legal fees unconditionally, only the unconditional, unlimited
advancement of legal fees would restore defendants to the status quo ante.
The government’s in-court statement [that KPMG was free to exercise its
business judgment in advancing fees] and the ensuing 16-month delay
[during which the defendants ‘enjoyed this remedy’] was not enough. If
there was a Sixth Amendment violation, dismissal of the indictment is
required.” United States v. Stein, 435 F. Supp. 2d 330 (S.D.N.Y. 2006)

The Government’s Conduct in this Case Mandates Dismissal
Dismissal of the indictment in this case is required because the government’s
effective effort to block defendants’ ability to mount an effective defense is far more
offensive and sweeping than in Stein. To illustrate, the Defendants rely on their

previously filed Motion to Dismiss Indictment and also present the following:
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1. The government forbids United Corporation from paying its employees’
costs to defend themselves against the government’s charges. (See Post-Indictment
Temporary Restraining Order Pursuant to 14 V.I.C. §606, filed September 18, 2003; Dkt.
No. 7).

2. Absent the governmental influence detailed herein, United Corporation
would have advanced unlimited legal fees unconditionally. (See Defendants” Motion for
Modification of Temporary Restraining Orders and Release of Funds to Defendants and
Non-Defendant Petitioners, Filed December 5, 2003; Dkt. No. 42).

3. The government’s conduct accomplished its intent to minimize the
involvement of defense attorneys. (See Defendants’ Reply to Government’s Opposition
to Defendants’ Motion to Dismiss Indictment or for Stay or Modification of Temporary
Restraining Order, Filed September 7, 2007; Dkt. No. 856).

4. As part of its scheme to separate the defendants from use of legitimate
sources of income to fund their defenses, the government concocted an Indictment
demanding forfeiture of all property belonging to the defendants. Once confronted with
this impropriety, the government conceded and struck the intimidating but unsupported
forfeiture allegations. (See Government’s Motion to Strike Surplusage from the Third
Superseding Indictment, Filed December 12, 2006; Dkt. No. 658).

5. As part of its scheme to separate the defendants from use of legitimate
sources of income to fund their defenses, the government improperly placed lis pendens
on property belonging to defendants and related non-defendants. The government has

acknowledged the impropriety of these lis pendens in proceedings before this Court, and
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eventually rescinded them. (See Government’s Motion regarding Release of Lis
Pendens, filed April 12, 2007; Dkt. No. 736).

6. The government attempted to use the ex parte restraining order to prohibit
even United Corporation from funding its own defense (See Mr. Briskman email to
Randall Andreozzi on July 11, 2006, Exhibit 2). The government eventually conceded
this position prospectively, but has refused to remedy the retrospective harm caused by its
deliberate transgression of the terms of the restraining order. (See Government’s
Opposition to Defendant’s Motion to Offset Funds, filed September 4, 2007; Dkt. No.
854).

7. As part of its scheme to separate the defendants from use of legitimate
sources of income to fund their defenses, the government contested the defendants’
motion to post a performance bond pursuant to the ex parte restraining order based on the
likelihood that the defendants would use the proceeds to defend themselves against the
government’s charges. (See Government’s Opposition to Defendants” Motion to Post
Performance Bond Pursuant to Post-Indictment Restraining Order, filed July 10, 2007;
Dkt. No. 809).

8. As part of its scheme to separate the defendants from use of legitimate
sources of income to fund their defenses, the government has repeated baseless “conflict
of interest” allegations between the defendants and their counsel when the defendants
fought to secure funds. See, e.g., Government’s Reply Memorandum in Support of its
Motion for Stay; Dkt. No. 1010).

9. As part of its scheme to separate the defendants from use of legitimate

sources of income to fund their defenses, the government compels United Corporation’s
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shareholders to pay income tax on their flow-through income from the company, yet
seeks to prohibit the shareholders’ access to those same taxed funds. The government
opposed access to such taxed funds, fearing that the defendants would use the funds to
pay for their defense. See, e.g,, Government’s Opposition to Defendant United
Corporation’s Motion for Release of Additional Funds to Pay Protective Shareholders’
Income Tax Deposits and Proportional Shareholder Distributions, dated March 12, 2007
(Dkt. No. 716). Most recently, in response to the Court’s Order granting release of
additional funds to pay proportional shareholder distributions (See Dkt. No. 1004), the
government moved for reconsideration and to “stay any proceedings or actions which
may arise as a result of the Court’s November 26, 2008 Order” (See Dkt. No. 1010). Itis
noteworthy that the government’s narrow stay request makes no reference to a stay of the
proceedings in general, or to an adjournment of the June 1, 2009 trial control date (See
Dkt. No. 1000). Consistent with its pattern of conduct, the government’s objective
remains the deprivation of funds that may be used for the litigation of this case.

The government’s intent throughout this case has been to wrongfully prohibit the
defendants from funding their defense. This, of course, is just one aspect of the multi-
faceted prosecutorial misconduct that permeates this case.

It is also important to note that the government’s behavior in Stein and in the
present case is certain to have a chilling effect on business in our fragile economy. The
result in Stein provides assurance to business entities and their employees that the

government cannot interfere with an employer’s discretion regarding payment of an

' The defendants have also provided this Court with evidence of the misconduct, false statements, and
inconsistent positions all of which are enumerated in various pending motions, including, inter alia,
Defendants” Motion to Dismiss for Selective Prosecution (filed February 15, 2005) with supplemental
motions and Defendants’ Motion for Evidentiary Hearing and to Dismiss (filed January 10, 2007).
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employee’s attorney’s fees. Many companies are regularly investigated and operate in
areas where the law is not always clear. Few people would agree to take high-ranking
positions in such companies if they anticipated having to pay huge legal fees every time
the company came under scrutiny. As a result, it has long been standard practice for
companies to pay the expenses of defending their employees in such circumstances.
Because of the economic advantages of employers paying such legal fees, such expenses
are deductible under Internal Revenue Code Section 162(a). See, e.g. O’Malley v.
Commissioner, 91 TC 352 (1988) (legal fees incurred to defend a trustee of a pension
fund accused of conspiracy to bribe a Senator, where the activities were related to the
trusteeship position); Ostrom v. Commissioner, 77 TC 608 (1981) (payment of judgment
for president and general manager of a plumbing company’s fraudulent
misrepresentations concerning the company’s financial status).

United Corporation perceives attorney’s fees as an ordinary and necessary
business expenses, and having evaluated the economics of the situation, is willing to pay
them. In fact, the corporation routinely pays lawyers to defend civil suits and to deal with
contract and real estate issues. The government, however, has engaged in a five-year
battle to prevent the funding of the defense in this case. As a direct consequence of the
government’s actions, the defendants have been harmed irreparably. When, as here, the
government prevents a company from carrying out its business decision to indemnify its
officers or employees for legal expenses, that governmental action infringes on the
constitutional right to counsel of one's own choice and requires dismissal of the subject

indictment.
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Finally, the government has also asserted in this case that United’s money is not the
defendants’ money. In Stein, however, the Court of Appeals rejected the government’s
position that defendants have no right to spend “other people’s money” to fund a defense:

‘(Tthe KPMG Defendants had at least an expectation that their expenses
in defending any claims or charges brought against them by reason of their
employment by KPMG would be paid by the firm,” and ‘any benefits that
would have flowed from that expectation--the legal fees at issue now--
were, in every material sense, their property, not that of a third party.’
Stein, 541 F.3d at 141.

The same rationale applies here; any other conclusion deprives defendants of property
and violates their Constitutional rights. The charges against the defendants arise from
their employment with United Corporation, and the factual allegations are all related to
their employment with United Corporation. Like the defendants at KPMG, the
defendants here expected their family business to pay legal fees on their behalf. The
employee-defendants have an expectation that United will bear the costs of their defense,
and United Corporation should not be prohibited from paying the associated expenses of
its employees should it wish to do so. While United Corporation may or may not be
legally obligated to advance defendants’ legal fees (see, Stein v. KPMG, LLP, 486 F.3d
753,762 n.3 (2d Cir. 2007)), there is no question that the company is entitled to pay such

fees and the governments prevention of that payment mandates dismissal of the

indictment.

Conclusion
Absent the governmental influence detailed herein, United Corporation would
have advanced unlimited legal fees unconditionally. Under the Stein Court’s holding, the

government’s successful efforts in this case to prevent defendants from using lawfully
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available funds for their defense are a violation of the defendants’ Sixth Amendment
right to counsel which cannot be remedied except by dismissal of the Indictment.
For these reasons, defendants request that this Court grant their Motion to Dismiss

originally filed on July 12, 2007.

Dated: December 10, 2008 Respectfully submitted,

/s _Gordon C. Rhea, Esq.

Gordon C. Rhea, Esquire

RICHARDSON, PATRICK, WESTBROOK &
BRICKMAN, LLC

1037 Chuck Dawley Blvd., Bldg. A

Mt. Pleasant, SC 29464

(843) 727-6656

(843) 216-6509 (fax)

Attorney for the Defendants

10
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CERTIFICATE OF SERVICE

I hereby certify that on the 10" day of December, 2008, I electronically filed the
foregoing with the Clerk of Court using the CM/ECF system, which will send a
notification of such filing (NEF) to all counsel of record.

By: __/s/_Gordon C. Rhea, Esq.___
Gordon C. Rhea, Esq.
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IN THE DISTRICT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

UNITED STATES OF AMERICA, and
GOVERNMENT OF THE VIRGIN ISLANDS

Plaintiffs,
VS.

FATHI YUSUF MOHAMAD YUSUF,
aka Fathi Yusuf

WALEED MOHAMMAD HAMED,
aka Wally Hamed

WAHEED MOHOMMAD HAMED,
aka Willie Hamed

MAHER FATHI YUSUF,
aka Mike Yusuf

NEJEH FATHI YUSUF and
UNITED CORPORATION,
dba Plaza Extra

Defendants.
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Case
Hamed et al., v.
Yusuf et al.

Exhibit
6

CRIMINAL NO. 2005-15F/B

DEFENDANT UNITED CORPORATION’S RESPONSE TO GOVERNMENT’S

MOTION FOR RECONSIDERATION

THIS MATTER is before the Court on Defendant United Corporation’s Motion for

Release of Additional Funds to Pay Protective Shareholder Income Tax Deposits and

Proportional Shareholder Distributions.
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By Order dated November 26, 2008, the Court granted the release of proportional
shareholder distributions to some of United Corporation’s shareholders. The Government filed a
Motion for Reconsideration of the Court’s Order dated December 6, 2008.

Defendant, by and through its undersigned counsel, respectfully responds to the United
States” Motion for Reconsideration as follows:

I. Introduction

Local Rule 7.3 (LRCi 7.3) provides that all motions for reconsideration must be based on
(1) an intervening change in controlling law; (2) availability of new evidence; or (3) the need to
correct clear error or prevent manifest injustice. As is illustrated below, the Government’s
Motion for Reconsideration raises none of these issues. Instead, it either rehashes arguments
already rejected by the Court or suggests arguments never before raised that directly conflict
with its position in prior pleadings. The government’s motion should be denied on the basis of

the local rule alone. Bostic v. AT&T of the Virgin Islands, 312 F. Supp. 2d 731 (D.V.1. 2004).

II. The Government’s Motion Repeats the Arguments Rejected by the Court.

For the most part, the Government’s Motion for Reconsideration simply repeats many of
the same arguments it raised in its Opposition. For example, at pages 2-3 of its Motion, the
government argues that the defendants and shareholders stipulated away their right to request
modification of the Temporary Restraining Order. The Government raised this very argument,
with the same references, at pages 2-3 of its March 9, 2007 Opposition. The Government refuses
to accept the fact that the undistributed income belongs to the shareholders and, therefore, the
Court’s Order does not affect the Temporary Restraining Order regarding United Corporation’s
assets. The assets addressed in the Order are entirely outside of the scope of the Restraining

Order.
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In view of the above, and for all of the reasons set forth in the Court’s Order and the

Defendants’ pleadings on this Motion, these arguments are without merit.

The Government’s Remaining Arguments are Without Merit.
A. The Government Raises an Inconsistent Position on Shareholder Ownership in an
Effort to Delay a Determination and Thus Prevent Distribution of the Shareholders’
Rightful Assets.

The government argues, for the first time, that “if the interests in United claimed by the non-
defendant shareholders are determined to be owned by defendant Fathi Yusuf (or are otherwise
forfeitable),” they are not entitled to the flow-through income.” The Government does not make
the statement as a fact; rather it qualifies the assertion with the word if. The Government has
never made such an allegation in the Indictments or in any of its numerous pleadings throughout
this case. Indeed, in the context of this very motion, when it conceded that the shareholders were
taxable on United Corporation’s profits and accepted quarterly payments from these
shareholders, it never once raised even the possibility that the shareholders might be making
unnecessary tax deposits because they really did not own the shares.

The Government’s motive becomes apparent in the context of its assertions at pages 1 and 4
of its Motion that the defendants and shareholders should prove their ownership interests in
United Corporation at the “agreed-upon post-judgment hearing”. There is no such agreement to
prove shareholder status at any post-judgment hearing. The argument is a last ditch effort to
prevent the shareholders from accessing their rightful assets. When the Government had the
opportunity to take money from United’s coffers and bring it into its own as shareholder tax
deposits, it did not challenge the shareholders’ interests in United. Now that this Court has

ordered the proper distributions to the shareholders of their rightful income, the Government

raises this entirely inconsistent position, but is careful to qualify it with the word “if”. The
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argument is without merit.

B. The Government Raises an Inconsistent Position Regarding the Shareholders’
Control of the Monies at Issue.

At pages 4-5 of its Motion, the Government attempts to convince the Court to ignore any
“perceived inequities” caused by the Government’s intent to tax United Corporation’s
shareholders on income it claims is not theirs. The Government cites Alcoa, Inc. v. United
States, 509 F.3d 173 (3d Cir. 2007) for the premise that “a taxpayer must include in his tax return
even those items of income which are subject to competing claims, so long as he has full control
of those monies at year end.” According to the Government, the shareholders might, “if certain
conditions are satisfied”, rely on Internal Revenue Code Section 1341 to get a deduction in the
event the Government succeeds in taking the monies it has taxed them on.

The Government, through its ‘“assurances,” inadvertently reveals the blatant legal
inconsistencies of its effort to have its cake and eat it too. Alcoa and Section 1341 are premised
upon a fundamental doctrine of income taxation: “’If a taxpayer receives earnings under a claim
of right and without restriction as to its disposition, he has received income which he is required
to return, even though it may still be claimed that he is not entitled to retain the money, and even
though he may still be adjudged liable to restore its equivalent.”" Alcoa, 509 F.3d at 176
(emphasis added). Thus, if competing claims exist for the same monies, a taxpayer must include
the monies in income only if he has full control of those monies at year end. Here, it so happens
that the competing claimant for the monies is the same taxing authority that attempts to tax the
taxpayer on the very monies it claims. So, the Government uses the “relation back doctrine” to

prevent the shareholders from controlling or accessing the monies, and it uses the “claim of
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right” doctrine to tax the shareholders on the same monies on the contradictory premise that they
have “full control over those monies”.

The Defendants and shareholders challenge the ethics and policy considerations underlying
the Government’s representation to this Court and to the parties on this issue. The Government
improperly submits that the shareholders are taxable on the income because they maintain full
control of the income at each year, when it affirmatively prohibits their access to that same
income because it “belongs to the Government.” Defendant would request that the Government
provide (1) any Department of Justice or Internal Revenue Service policy or manual statements
that allow such a position, (2)identify all individuals who reviewed and authorized such a
position to be taken, and (3) identify any other published cases in which the Government has
taken this position. Depending on the Government’s response to these questions, the Defendants
will consider supplementing their Stein and Selective Prosecution motions to incorporate this

most recent transgression.

IV. Conclusion.

The Court’s decision to first rule on the taxation of United Corporation’s distributable
income and reserve ruling on the issue of shareholder distributions has provided the Court, the
Defendants, and United Corporation’s shareholders the opportunity to review the Government’s
position and conduct regarding the treatment of the subject income. The Government could have
requested reconsideration or appealed the Court’s determination that the funds at issue are
properly the taxable income of the specified shareholders. It chose not to. Instead, the
Government acknowledged the shareholders’ obligation to pay tax on their distributable flow-

through income from United Corporation. As a result, it has accepted tax deposits from these
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specified shareholders of over $10 million on the premise that flow-through income from United
Corporation’s retail grocery business for the years 2004 through present is their taxable income
and property.

Now that the Court has ruled on the shareholder distribution issue, the Government requests
reconsideration — but only on that issue — and poses legally and factually contradicting arguments
in a desperate attempt to keep these monies from the rightful owners. The Government’s motion

is factually, logically, and procedurally deficient and must be denied.

Respectfully submitted,

HUNTER COLE & BENNETT
Counsel for United Corporation

December 22, 2008

By: /s/ Warren B. Cole
Warren B. Cole, Esq.
VI Bar No. 283
1138 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
(340) 773-3535
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 22nd day of December, 2008, I filed the foregoing
with the Clerk of the Court using the Courts ECF system, which will serve copies on all counsel
appearing of record in the ECF system. In addition, the following were served first class mail,
postage prepaid:

RANDALL P. ANDREOZZI, ESQUIRE
Marcus Andreozzi Fickess, LLP

9145 Main Street

Clarence, NY 14031

Facsimile (716) 565-1920

/s/ Warren B. Cole. Esq.
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Case
IN THE DISTRICT COURT OF THE VIRGIN ISLANDS ""‘;T;ﬂ fe;ta;-; =
DIVISION OF ST. CROIX :
Exhibit
UNITED STATES OF AMERICA, and 7
GOVERNMENT OF THE VIRGIN ISLANDS,
Plaintiff,

V.

FATHI YUSUF MOHAMAD YUSUF,
aka Fathi Yusuf,
WALEED MOHAMMAD HAMED, CRIMINAL NO. 2005-015
aka Wally Hamed,
WAHEED MOHAMMED HAMED,
aka Willie Hamed,
MAHER FATHI YUSUF,
aka Mike Yusuf,
ISAM MOHAMAD YOUSUF,
aka Sam Yousuf,
NEJEH FATHI YUSUF, and
UNITED CORPORATION
d/b/a Plaza Extra,
Defendants.

GOVERNMENT’S OPPOSITION TO
MOTION FOR ORDER TO SHOW CAUSE

The Government respectfully submits this memorandum in opposition to the
Motion for Order to Show Cause filed by defendant United Corporation.' Neither the
Government nor the United States Marshals Service (USMS) has violated any orders of
this Court. Moreover, based on the circumstances giving rise to Defendant’s motion, the
Government moves for an order of this Court requiring defendant United Corporation to

provide specific financial information, as requested by the USMS, to allow the USMS to

! The motion is styled as if it were brought on behalf of United Corporation and the unindicted
shareholders of the corporation. However, the Court denied the motion to intervene filed on behalf of the
unindicted shareholders. As such, they lack standing and are not recognized in this forum. The mistake is
understandable, however, given their attorney’s ever-shifting allegiances between them and the
corporation.

3954353.1
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discharge its duties under the September 18, 2003 Post-Indictment Temporary
Restraining Order Pursuant to V.I.C. § 606 (the “TRO”).

Under the terms of the TRO, all United Corporation payments exceeding $1,000
outside the ordinary course of business must be approved by the USMS. [TRO, p. 7]
Given this restriction, by letter dated January 14, 2009, defendant United Corporation
asked the USMS to release $1.2 million to pay tax deposits on distributable shareholder
income for the fourth quarter of 2008. This Court has allowed Defendant to make such
deposits for prior quarters, albeit after a proper motion by Defendant. In light of this
Court’s previous orders, the Government does not object to the payment of such tax
deposits, provided that the amounts paid are documented and appropriate. The
Government notes, however, that no order of this Court authorized United Corporation to
make tax deposits for the fourth quarter of 2008.

Defendant’s January 14 letter stated the names of the shareholders, their
ownership percentages (either 32.5% or 7%), and listed the requested tax deposits of
either $390,000 or $84,000, depending on the ownership percentage. The request based
the deposit amounts on “projections from the unaudited United Corporation’s financial
statements as of October 2008.” The request enclosed neither the financial statements or
projections referenced in the letter nor any information upon which the USMS could
discharge its duties to preserve United Corporation’s property. The USMS, with good
reason, requested Defendant to have an officer of United Corporation certify a financial
statement before releasing the requested $1.2 million. Defendant did not do so. On the

next day, January 15, 2009, counsel for United Corporation wrote a letter to the USMS

2 3954353.1
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objecting to the “new condition” of a certified financial statement and stating that
Defendant would advise the Court of the USMS’s denial of the request.

Although a certified financial statement of United Corporation had not been
requested by the USMS previously, such a request as a precondition to releasing over
$1 million in restrained property on short notice is within the Monitor’s authority under
the TRO, and the Government regards the USMS’s objection to Defendant’s January 14
request as well-taken. The Defendant, on 24 hours notice, requested the release of
$1.2 million forfeitable funds without providing documentation upon which to determine
the basis for the requested release. The USMS acted appropriately to protect and
conserve United Corporation property under these circumstances.

The Court should not accept Defendant’s argument that United Corporation need
not provide financial information to the USMS because the USMS has access to the
company’s books and records under the TRO. [Defendant’s motion, { 4] Forcing the
USMS to piece together United Corporation’s operating results and financial condition
would impose an unreasonable burden upon the USMS. Officers of defendant United
Corporation are in the best position to know the financial results and condition of their
company. Defendant should not be allowed to hide the specific information supporting
its request within the totality of the records to which the USMS has access.

Accordingly, the Government requests that Defendant’s motion be denied. In
addition, the Government requests that, for November 2008 and all subsequent periods,
defendant United Corporation be ordered explicitly to provide the financial information

described in paragraph three of the Briskman Declaration. As stated in the declaration by

3 3954353.1
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Mr. Briskman, by letter dated July 23, 2007, the USMS requested United Corporation to

provide the following financial information in the following timeframes:

Information Timeframe
Deposits and Disbursements Journal Weekly
Daily Balance Sheets (Store Sales, Deposits) Weekly
Aged Payables Monthly
Aged Receivables Monthly
Payroll Data Monthly
Financial Statements Monthly
Bank Statements for all Operating Accounts Monthly

With regard to the financial statements and the bank statements for all operating

accounts, the USMS has not received such information since October 2008 and

September 2008, respectively. The Government regards the request by the USMS for the

above financial information as reasonable and appropriate in carrying out its duties as

Monitor under the TRO. Without waiving any rights to additional appropriate requests,

the Government therefore asks that this Court order such reports to be made to the

USMS. Moreover, the Government requests that the monthly financial statements be

signed and certified under penalty of perjury by an appropriate officer of the company

that such statements are true and complete.

3954353.1
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Respectfully Submitted,

PAUL A. MURPHY
ACTING UNITED STATES ATTORNEY

MARK F. DALY

LORI A. HENDRICKSON
Trial Attorneys

U.S. Department of Justice
P.O. Box 972

Washington, D.C. 20044
Tel: (202) 514-5150

Fax: (202) 616-1786

Dated: February 5, 2009

5 3954353.1
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CERTIFICATE OF SERVICE

I, Mark F. Daly, certify that on this the

STH

day of February, 2009, the foregoing

pleading, the GOVERNMENT’S OPPOSITION TO MOITON FOR ORDER TO
SHOW CAUSE was file electronically with the Court and served electronically on the

counsel listed below:

/s/

Counsel for Fathi Yusuf Mohammed
Yusuf

Henry C. Smock, Esq.

P.O. Box 1498

St. Thomas, Virgin Islands 00804
Fax: (340) 777-5758

Counsel for United Corporation

Thomas Alkon, Esq.

Alkon & Meaney

2115 Queen Street

Christiansted, Virgin Islands 00820
Fax: (340) 773-4491

Warren B. Cole, Esq.

Hunter Cole & Bennett

1138 King Street - Third Floor
Christiansted, Virgin Islands 00820
Fax: (340) 778-8241

Counsel for Waheed Mohammed Hamed

Pamela Lynn Colon, Esq.

Law Offices of Pamela Lynn Colon
36C Strand Street, Third Floor
Christiansted, Virgin Islands 00820
Fax: (340) 719-7700

Mark F. Daly

Counsel for Waleed Mohammed Hamed

Gordon C. Rhea, Esq.
Richardson, Patrick, Westbrook &
Brickman, LL.C

P.O. Box 1007

Mount Pleasant, SC 29465

Fax: (843) 216-6509

Randall P. Andreozzi, Esq.
Marcus, Andreozzi & Fickess, LLLP
9145 Main Street

Clarence, NY 14031

Fax: (716) 565-1920

Counsel for Maher Fathi Yusuf

John K. Dema, Esq.

Law Offices of John K. Dema, P.C.
1236 Strand Street, Suite 103
Christiansted, Virgin Islands 00820-
5008

Fax: (340) 773-3944

Counsel for Nejeh Yusuf

Derek M. Hodge, Esq.

MacKay & Hodge

P.O. Box 303678

St. Thomas, Virgin Islands 00804
Fax: (340) 774-3981

3954353.1
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IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

UNITED STATES OF AMERICA, and
GOVERNMENT OF THE VIRGIN ISLANDS,
Plaintiff,
V.

FATHI YUSUF MOHAMAD YUSUF,
aka Fathi Yusuf,

WALEED MOHAMMAD HAMED,
aka Wally Hamed,

WAHEED MOHAMMED HAMED,
aka Willie Hamed,

MAHER FATHI YUSUF,
aka Mike Yusuf,

ISAM MOHAMAD YOUSUF,
aka Sam Yousuf,

NEJEH FATHI YUSUF, and

UNITED CORPORATION
d/b/a Plaza Extra,

Defendants.

CRIMINAL NO. 2005-015

[PROPOSED] ORDER FOR UNITED CORPORATION TO PROVIDE
FINANCIAL REPORTS TO THE UNITED STATES MARSHALS SERVICE

THIS MATTER comes before the Court on Motion for Order to Show Cause.

After consideration, it is hereby

ORDERED that the Motion for Order to Show Cause is DENIED.

It is further

ORDERED under authority of this Court’s September 18, 2003 Post-Indictment

Temporary Restraining Order Pursuant to V.I.C. § 606, the Court orders United

Corporation to provide the following information to the United States Marshals Service

in the following timeframes:

Information

Timeframe

Deposits and Disbursements Journal

Weekly

3954353.1
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Information Timeframe
Daily Balance Sheets (Store Sales, Deposits) Weekly
Aged Payables Monthly
Aged Receivables Monthly
Payroll Data Monthly
Financial Statements Monthly
Bank Statements for all Operating Accounts Monthly

The above reports shall be provided beginning with the month November 2008.
The financial statements shall be signed and certified under penalty of perjury by an
appropriate officer of United Corporation that such statements are true and complete.

ENTER:

DATED:
RAYMOND L. FINCH
SENIOR DISTRICT JUDGE

ATTEST:

WILFREDO F. MORALES

Clerk of the Court

By:

Deputy Clerk

cc: Magistrate Judge Geoffrey W. Barnard
Nelson Jones, AUSA
Alphonso Andrews, AUSA
Mark F. Daly, Esq.
Gordon C. Rhea, Esq
Randall P. Andreozzi, Esq.
Thomas Alkon, Esq.
Pamela Lynn Colon, Esq.
John K. Dema, Esq.
Derek M. Hodge, Esq.
Henry C. Smock, Esq.

2 3954353.1
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Declaration of Leonard Briskman
pursuant to 28 U.S.C. § 1746

I, Leonard Briskman, declare the following:

Case
Hamed et al., v.
Yusuf et al.

Exhibit
8

1. I am over 18 years of age, am a resident of Eia‘«?/zé and am competent

to make this declaration.

2. T am employed by the United States Marshals Service (USMS), which

is Monitor of United Corporation under the September 18, 2003

temporary restraining order (TRO) issued by this Court in the case of

United States v. Yusuf et al,, Criminal No. 2005-15E/B (D. V1.). My

duties at the USMS include carrying out the USMS’s responsibilities

under the TRO.

3. By letter dated July 23, 2007, the USMS requested that United

Corporation provide the following records to the USMS according to

the following timeframes:

Information Timeframe
Deposits and Disbursements Journal Weekly

Daily Balance Sheets (Store Sales, Deposits) Weekly

Aged Payables Monthly

Aged Receivables Monthly
Payroll Data Monthly ]
Financial Statements Monthly

Page 1 of 3
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( Information Timeframe l
Ean_k Statements for all Operating Accounts Monthly )

4. United Corporation has not always provided the above information in
a timely manner, which has prompted telephone calls to obtain the
required information. In particular, last two items listed, the financial
statements and the bank statements for operating accounts, have not
been timely provided. As of January 29, 2009, the last financial
statements provided by United Corporation were for the month of
October 2008. The most recent bank statements were for the month
of September 2008.

3. On January 14, 2009, attorney Randall P. Andreozzi requested the
release of $1.2 million to pay tax deposits for the shareholders of
United Corpdration. Mr. Andreozzi did not provide the calculations
upon which he based the proposed release of $1.2 million nor any
finaneial statements upon which I could determine that the
$1.2 million was an accurate figure. Itold Mr. Andreozzi that, before
releasing the funds, I would need to review a financial statement of
United Corporation, certified by an officer of the company, so that I
could determine that the requested release was appropriate. Other

than the January 14 letter, T did not receive the requested financia)

Page 2 of 3
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statement, nor any other financial information supporting the

proposed release of $1.2 million.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the

foregoing is true and correct.

Executed on:

ted & 2u9

Date

.‘ﬁf‘}lm&l‘“ 4 Z/}ZF _

City, State

By:

é,/

Xtonard 914 skman

Page 3 of 3
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Case
IN THE DISTRICT OF THE VIRGIN ISLANDS ”3'3:3; ee‘t“:i v.
DIVISION OF ST. CROIX ek
Exhibit
9
UNITED STATES OF AMERICA., and

GOVERNMENT OF THE VIRGIN ISLANDS
Plaintiffs,
VS.
CRIMINAL NO. 2005-15F/B
FATHI YUSUF MOHAMAD YUSUF,
aka Fathi Yusuf

WALEED MOHAMMAD HAMED,
aka Wally Hamed

WAHEED MOHOMMAD HAMED,
aka Willie Hamed

MAHER FATHI YUSUF,
aka Mike Yusuf

NEJEH FATHI YUSUF and

UNITED CORPORATION,
dba Plaza Extra

R N S N T i N N

Defendants.

DEFENDANT UNITED CORPORATION’S RESPONSE TO GOVERNMENT’S
OPPOSITION TO MOTION FOR ORDER TO SHOW CAUSE

United Corporation, by and through its undersigned counsel, submits this
Response to the Government’s Opposition (Document #1039) to United Corporation’s
Motion for Order to Show Cause (Document # 1028). Specifically, United Corporation
moved this Court to directing that the Government appear and show cause why it should

not be held in contempt for its failure to comply with the Court’s Orders (#788-June 18,
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2007 and #1004- November 26, 2008), which direct that the United States shall release
funds from United Corporation to pay the USVI Bureau of Internal Revenue Service
Revenue shareholder-level tax deposits.

Its opposition notwithstanding, the Government has belatedly released the tax
deposits and they have been paid (see Exhibit “A” attached hereto — February 12, 2009
USMS acknowledgment of release of funds). Nevertheless, late payment may result in
United shareholders being assessed interest and penalties. To the extent United’s original
motion was directed to 4% quarter 2008 deposits, the motion is now moot.! However, the
Government has not acknowledged a responsibility to release such deposits in the future
and has requested the Court to expand the TRO to include onerous duties on United as a

precondition of conforming to the tax laws that the Government seeks to enforce.

The Government Improperly Seeks Expansion Of The TRO.

Not content with merely opposing United’s motion to compel the Government to
release tax deposits on shareholder-level income, the Government is seeking that the
TRO be expanded to require United to prepare and produce reports not required by the
TRO, within specific time frames not required by the TRO, and in certified form not
required by the TRO. The Government cites no legal authority or precedent for such a
demand. It is respectfully submitted that this is mere overreaching. Either the

Government is required to release these tax deposits or not.> There is no justification for

! However, the issue of interest and penalties for late payment may become an issue if the Virgin Islands
Bureau of Internal Revenue seeks their assessment. It should be noted in this instance that prompt payment
was delayed by the Department of Justice which represents the Virgin Islands in this case.

2 1t should also be noted that the Court has ordered that accumulated shareholder equity be distributed by
United (Docket No. 1004). The Government has requested reconsideration (Docket No. 1007). United has
opposed reconsideration (Docket No. 1015). The motion to reconsider remains pending. Should the Court
deny reconsideration and the distributions then made, the present motion would seem moot for all
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the TRO to be expanded to include onerous additional requirements on United that have
not been sought or deemed necessary since the TRO was entered over five years ago.

Of particular note is the Government’s “demand” that financial statements be
certified under penalty of perjury by an officer of the corporation. Since the corporation
and its officers are criminal defendants in this case, the Government is demanding
nothing less than that these defendants waive their Fifth Amendment right not to make
sworn statements to the Government as a condition of “allowing” them to obey the
income tax laws requiring shareholders of Subchapter “S” corporations to make quarterly
tax deposits on flow-through shareholder income. If the Government knows of legal
authority for the proposition that it can demand such a waiver as a precondition for the
defendants to be allowed to obey the laws the Government seeks to enforce, it is entirely
missing from the Government’s memorandum in opposition.

The Government’s demands would shift its responsibilities under the TRO to the
defendants. The TRO mandates that the Monitor review the books and records of United
Corporation, and that the Monitor compile, prepare and share with the Court and all
parties to the case a written report every 90 days detailing, inter alia, the financial status
of United Corporation and any problems or issues relating to the company’s finances.
(TRO p. 6). When the Monitor vacated United Corporation’s place of operations several
years ago, it adopted a protocol under which it contacts the company and its controller
remotely with requests for financial information. United Corporation complies with these
requests to the best of its abilities; its officers, controller, and staff have worked

cooperatively to provide the Marshal Service with information it requests through its

shareholders other than Mr. Fathi Yusuf, given that tax deposits could then be paid directly from the
shareholder distributions themselves.
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remote inquiries. The company has thereby complied with the terms of the TRO and
provided the Marshal Service with complete and unfettered access to all documents
relating to its business operations, including books and records, personnel records, bank
account records, general ledgers, financial statements and daily receipts journals.

In response to these facts, the Government complains that the request for release of
4™ quarter 2008 tax deposits was made on “short notice.” This ignores the fact that these
deposits are a recurring request that ought to be anticipated by the Monitor. The only
surprise is why the Monitor should be surprised by the quarterly request.

The Government Is Not Protecting The Interests Of The Government Of The Virgin
Islands In This Instance.

The stated reason for the Government’s refusal to release shareholder-level tax
deposits is that United’s request did not include sufficient “information upon which the
USMS could discharge its duties to preserve United Corporation’s property.” One has to
assume that by this statement it means to preserve such property for the benefit of the
Government in the event United’s property is forfeited. But in making such an argument
in this particular case the prosecution ignores the fact that the party seeking forfeiture of
United’s assets is the Government of the Virgin Islands® and the party to whom United
wishes to make such payments is the very same Government of the Virgin Islands.
Under what circumstances need the Government be overly concerned that the payments
being made by United to the Government’s own coffers might be overly generous in any
particular tax quarter? That question, of course, is rhetorical. Even assuming that United

has over-estimates the requested shareholder-level tax payments needed for any particular

? Government Opposition (Docket No. 1039) at page 3.
* Forfeiture against United is demanded under the Virgin Islands CICO statute, 14 V.I.C. § 606, and not the
federal RICO counts. Thus, any forfeiture is for the benefit of the Virgin Islands, not the United States.
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quarter, from the Government’s perspective (i.e., the Government of the Virgin Islands)
this can only benefit the Virgin Islands.

There are only three possible outcomes regarding the CICO forfeiture count: 1)
Forfeiture is denied; 2) Forfeiture is granted with respect to United assets but excluding
accumulated unindicted shareholder profits earned prior to final judgment; or 3) All
assets held by United are forfeited, including the accumulated profits of its shareholders.
If the 2008 fourth quarter shareholder-level tax deposits exceeded the shareholders’
actual tax liabilities for that quarter, then:

1. Under scenario (1) it makes no difference because the money is the

shareholders’ all along — but the Virgin Islands has benefited by having
the use of the money during the interim.’

2. Under scenario (2) the result is exactly as under scenario (1).

3. Under scenario (3) the tax deposits are forfeited to the Virgin Islands
Government and it has received the money earlier rather than later.

Ergo: Under what theory has the Marshal’s Office and the Department of Justice
protected the interests of the Virgin Islands Government by forbidding United to make
timely tax deposits on behalf of its shareholders? Again, the question is rhetorical. But it
does raise the more interesting question: If this obstruction served no legitimate interest

of the Virgin Islands Government, whose interests were being served?

Conclusion
In view of the above, Defendant respectfully submits that the Government has failed
to show cause. Accordingly, Defendant requests that this Court order the Government to

release the appropriate funds to pay all future tax shareholder-level tax deposits on a

3 This is so because shareholder-level tax deposits made by a Subchapter “S” corporation are treated as
shareholder distributions for purposes of accounting.
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quarterly basis without the necessity of sworn financial statements or other obligations

not now imposed upon United by the TRO.

Respectfully submitted,

HUNTER COLE & BENNETT
Counsel for United Corporation

February 17, 2009

By: /s/ Warren B. Cole
Warren B. Cole, Esq.
VI Bar No. 283
1138 King Street
Christiansted, St. Croix
U.S. Virgin Islands 00820
(340) 773-3535

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 17" day of February, 2009, I caused a true and
exact copy of the foregoing to be filed using the Court’s ECF system which will serve
electronic notice upon all counsel of record.

/s/ Warren B. Cole
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ANDREOZZI FICKESS | LLP Case

Hamed et al., v.
Yusuf et al.

Exhibit
10

Edward D. Fickess, Partner
Randall P. Andreozzi, Partner

February 12, 2009

VIA FACSIMILE & US MAIL
Leonard Briskman

c/o US Marshall Service

CS-3, Suite 402

Washington, DC 20530-1000

Re: United Corporation Tax Matters

Dear Mr. Briskman:

Pursuant to our phone conference this morning, with Mr. Soluri, this letter is to
confirm that you now agree to the release of the shareholders’ tax deposits for the fourth
quarter of 2008, totaling $1,200,000.

Thank you for your consideration in this matter.

Very truly yours,

/’///;ﬁ
EAEE

Randall P. Andreozzi

9145 Main Street, Clarence, New York 14031
tel: 716 1 565 1100 fax: 716 | 565 1920
www.mafllp.com
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| RICHARDSON, PATRICK,
WESTBROOK{( BRICKMAN, LLC

Gordon C. Rhea
843-727-6656 Direct Dial
843-216-6509 Direct Fax

grhea@rpwh.com

March 24, 2009

District Court of the Virgin Islands
Magistrate Judge Geoffrey W. Barnard
5500 Veterans Drive, Suite, 345

St. Thomas, USVI 00802-6424

Dear Magistrate Barnard:
Pursuant to the Court’s request during the March 20, 2009 status

conference, we set forth below the various document numbers associated with the
pending motions identified by defense counsel.

Daniel M. Bradley
James C. Bradley
Michael J. Brickman
Elizabeth Middleton Burke
J. David Butler

William M. Connelly
Aaron R. Dias

Jerry Hudson Evans
Nina H. Fields

Thomas P. Gressette, Jr.
H. Blair Hahn

Daniel S. Haltiwanger
Matthew D. Hamrick
Christian H. Hartley
David Hendricks
Gregory A. Lofstead
Christiaan A. Marcum
Katie McElveen

Daniel O. Myers

Karl E. Novak

Kimberly Keevers Palmer
Charles W. Patrick, Jr.
Gordon C. Rhea (CA, DC & USVI only)
Terry E. Richardson, Jr.
Thomas D. Rogers

A. Hoyt Rowell, Il
Matthew J. Thiesing

T. Christopher Tuck
James L. Ward, Jr.
Edward J. Westbhrook
Kenneth J. Wilson
Robert 5. Wood

Of Counsel:

James H. Rion, Jr.

Howard Siegel (DC & MD only)
David L. Suggs (MN & NY only)
Robert M. Turkewitz

MOTION: Document Filing Nos.

Stein Motion: 811; 845; 856; 1011

Shareholder Distribution 564; 572; 648; 651; 659; 660; 695; 702; 712; 716; 725;
Motion: 788; 849; 851; 870; 871; 873; 1004; 1006; 1007; 1015

Electronic Monitoring Motion: | 989

Selective Prosecution Motion: 454; 492; 2-15-2005 (no document no.); 794; 962

Spoliation Motion: 1038; 1040; 1067; 1070; 1073; 1076

government production.

Motions to Compel Production: | Foreign Bank Records Docket Nos: 501; 694; 704;

705;794; 912; 919; 920; 925; 931; 999; 1012; 1017;
1023; 1031; 1033; 1036; 1066; 1072; 1075. Defense
intends to file additional motions pending review of

Motion: 2007; 677, 684; 692

Prosecutorial Misconduct Original Motion no document number, dated 1-11-

Respectfully submitted,

/s/Gordon C. Rhea

Gordon C. Rhea, Esq.
Attorney for Waleed Mohammed Hamed

1037 CHUCK DAWLEY BLVD, BLDG-A, MT. PLEASANT SC 29464 P.0. BOX 1007, MT. PLEASANT SC 29465 PH: 843.727.6500 FAX: 843.216.6509 WWW.RPWB.COM
Offices in Barnwell, SC, Charleston, SC & Mt. Pleasant, SC ATTORNEYS ALSO LICENSED IN AZ, CA, DC, FL, GA, IL, KS, MI, MN, MO, NC, NY, TX, US-VI, Wl & WV

Case
Hamed et al., v.
Yusuf et al.

Exhibit
11
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CERTIFICATE OF SERVICE

ITHEREBY CERTIFY that on this 24th day of March, 2009, I electronically filed the
foregoing with the Clerk of the Court using CM/ECF system which will send a notice of
electronic filing (NEF) to all counsel of record.

/s/Gordon C. Rhea
Gordon C. Rhea, Esq.
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Case
Hamed et al., v.
Yusuf et al.

Exhibit
12

IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX
UNITED STATES OF AMERICA

and
GOVERNMENT OF THE VIRGIN ISLANDS,

N

Plaintiffs,

V. CRIM. NO. 2005-0015
FATHI YUSUF MOHAMMED YUSUF,
aka Fathi Yusuf,
WALEED MOHAMAD HAMED,
aka Wally Hamed,
WAHEED MOHAMMED HAMED,
aka Willie Hamed,
MAHER FATHI YUSUF,
aka Mike Yusuf,
ISAM MOHAMAD YOUSEEF,
aka Sam Yousuf,
NEJEH FATHI YUSUF, and
UNITED CORPORATION,
d/b/a Plaza Xtra,

Christiansted,
St. Croix, USVI

July 9, 2009
100am to 12:15 p.m.

Defendants.
UNITED STATES OF AMERICA,

Plaintiff,
V. CRIM. NO. 2003-147
FATHI YUSUF MOHAMMED YUSUF,
aka Fathi Yusuf,
WALEED MOHAMAD HAMED,
aka Wally Hamed,
WAHEED MOHAMMED HAMED,
aka Willie Hamed,
MAHER FATHI YUSUF,
aka Mike Yusuf,
ISAM MOHAMAD YOUSUF,
aka Sam Yousuf,
NEJEH FATHI YUSUF, and
UNITED CORPORATION,
d/b/a Plaza Xtra,

Christiansted,
St. Croix, USVI

July 9, 2009
11:

)
)
)

)

)

)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)

)

))
)) 00amt01215pm
)

Defendants.
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2
1 TRANSCRIPT OF
2 HEARING ON MOTIONS FOR ORAL ARGUMENT
3
BEFORE: THE HONORABLE SR. JUDGE RAYMOND L. FINCH, PRESIDING
4
5 APPEARANCES:
6 For Plaintiffs:
KENRICK ROBERTSON, ESQ., AAG
7 ALPHONSO ANDREWS, ESQ., AAG
NELSON JONES, ESQ., AAG
8 LORI A. HENDRICKSON, ESQ.
U.S. Attorney's Office
9 P.O. Box 3239
1108 King Street, Suite 201
10 Christiansted, St. Croix
U.S. Virgin Islands 00822
11
12 MARK F. DALY, ESQ.
Trial Attorney
13 U.S. Department of Justice
Tax Division
14 Northern Criminal Enforcement Section
P.O. Box 972
15 Ben Franklin Station
Washington, DC 20044
16
On Behalf of the United States
17
18
19
VALERIE LAWRENCE, RPR
20 Official Court Reporter
3013 Estate Golden Rock
21 Christiansted, St. Croix
U.S. Virgin Islands 00820-4355
22
23
24

N
(91



(zase 111Q5cor @B \NWAE-GWEB  Document #: 12182 Hilibeld 0B0173082 Faage33061660

3
1 APPEARANCES:
(Continued)
2
For Defendants: HENRY C. SMOCK, ESQ.
3 Smock & Moorehead
P.O. Box 1498
4 St. Thomas, Virgin Islands 00804
By: KYLE R. WALDNER, ESQ.
5
On Behalf of Fathi Yusuf Mohammed Yusuf
6
7 THOMAS ALKON, ESQ.
Alkon & Meaney
8 2115 Queen Street
Christiansted, Virgin Islands 00820
9
On Behalf of United Corporation
10
11 PAMELA LYNN COLON, ESQ.
Law Offices of Pamela Lynn Colon
12 36C Strand Street, Third Floor
Christiansted, Virgin Islands 00820
13
On Behalf of Waheed Mohammed Hamed
14
15 DEREK M. HODGE, ESQ.
MacKay & Hodge
16 P.O. Box 303678
St. Thomas, Virgin Islands 00804
17
On Behalf of Nejeh Yusuf
18
19 GORDON C. RHEA, ESQ.
Richardson, Patrick, Westbrook &
20 Brickman, LLC
P.O. Box 1007
21 Mount Pleasant, SC 29465
22 On Behalf of Waleed Hamed
23
24

N
(91
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APPEARANCES:

2 (Continued)

RANDALL P. ANDREOZZI, ESQ.
3 Marcus, Andreozzi & Fickess, LLP

9145 Main Street
4 Clarence, NY 14031
5 On Behalf of Waleed Mohammed Hamed
6

JOHN K. DEMA, ESQ.
7 Law Offices of John K. Dema, P.C.

1236 Strand Street, Suite 103
8 Christiansted, VI 00820-5008

BY: Gordon C. Rhea, Esq.,
9 On Behalf of Maher Fathi Yusuf
10

WARREN B. COLE, ESQ.
11 Hunter, Cole & Bennett

Pentheny Building, 3rd Floor
12 1138 King Street, Ste. 301

Christiansted, St. Croix, VI 00820
13

On Behalf of Unindicted Shareholders
14
15
16
17
18
19
20
21
22
23
24

25
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1 P-R-O-C-E-E-D-1-N-G-S

2 * % %

3 THE CLERK: United States of America versus

4 Fathi Yusuf et al., 2005-0015.

5 THE COURT: Good morning, Counsels.

6 THE CLERK: Motion hearing.

7 THE COURT: May I have your appearances,

8 please, beginning with the Government.

9 MR. DALY: Your Honor, Mark Daly, for the

10 United States Department of Justice.

11 MR. ROBERTSON: Good morning, Your Honor.
12 Kenrick Robertson for the Justice Department.

13 MR. RHEA: Good morning, Your Honor. Gordon
14 Rhea for Waleed Hamed.

15 MR. ANDREOZZI: Good morning, Your Honor.
16 Randall Andreozzi, on behalf of Waheed Hamed.

17 MS. COLON: Pamela Colon, on behalf of Waheed
18 Hamed.

19 MR. HODGE: Derek Hodge, on behalf of Nejeh
20 Yusuf.

21 MR. ALKON: Thomas Alkon. Good morning. On
22 behalf of United Corporation.

23 MR. COLE: Warren Cole on behalf of United

24 Corporation as well.

25 MR. WALDNER: Kyle Waldner standing in for
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1 Henry Smock on behalf of Fathi Yusuf.

2 THE COURT: Thank you, Counsels.

3 I saw that you have received my orders that

4 were entered this week. The result of which leaves the
5 following motions for consideration: Prosecutorial

6 misconduct, spoliation, shareholder distribution issue,

7 and the Stein motion.

8 MR. RHEA: Good morning, Your Honor. Gordon
9 Rhea speaking.

10 THE COURT: Good morning.

11 MR. RHEA: One matter I think we can dispose
12 of fairly quickly. Counsel for the Virgin Islands

13 Government here, apparently because of logistical

14 problems, Miss Somersall was unable to make it here
15 today, and I had spoken with him, and we've -- and also
16 with Mr. Daly for the U.S. Government, and we've agreed
17 that we will work out a way to either get her deposed
18 by consent of the parties, or otherwise the testimony

19 of her. I believe we just need basically the answer to
20 one question. So I'd ask that we could handle it that

21 way, since she was unable to be here today.

22 THE COURT: Any objection, Counsel?

23 MR. DALY: None, Your Honor.

24 THE COURT: Very well. I will look at it.

25 MR. RHEA: Thank you, sir. If it's all right
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1 with Your Honor, we would like to next have Mr. Cole
2 address Your Honor on the shareholder issues.

3 THE COURT: Very well.

4 MR. RHEA: Thank you, sir.

5 MR. COLE: Your Honor, this is actually the

6 Government's motion for reconsideration, because the
7 Court has ordered the distribution.

8 THE COURT: Yes.

9 MR. COLE: Your Honor, there is now pending,
10 also, which the Court has deferred, the motion to

11 dismiss the forfeiture counts with respect to the

12 United Corporation. And the Government's motion for
13 reconsideration raises the issue, among other things,
14 as to, for the first time I've seen, in any event, has

15 raised the issue as to whether or not the unindicted
16 shareholders to whom these distributions were to be
17 made are, in fact, the shareholders. That does not

18 appear in the Indictment. And this is the first time
19 that I've seen this issue raised.

20 However, the distribution issue also is

21 impacted by the question of whether or not the

22 restraint of United's assets, including the

23 post-Indictment income, is proper in the first

24 instance. And that is all tied in with our motion to
25 dismiss the forfeiture counts with respect to United.
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1 So I would suggest, Your Honor, that we defer

2 argument on that motion, that is, their motion to

3 reconsider, until we have the full briefing schedule

4 completely done with respect to the motion to dismiss,
5 because it really is in many ways one issue. That is,

6 whether or not the restraint of United's assets is

7 proper in the first instance.

8 THE COURT: Very well. Counsel.

9 MR. DALY: Your Honor, we have no objection to
10 Mr. Cole's suggestion. If, in fact, the Court finds

11 that the assets are not, that the forfeiture is not

12 proper, then the shareholder distribution motion would
13 be moot. There would be no reason to make an issue and
14 order on the motion for reconsideration.

15 MR. COLE: Yes, Your Honor, with the caveat
16 that there is an additional scenario possible, portions
17 of the forfeiture count might remain. Yet the

18 restraint of these particular assets might be

19 determined to be improper.

20 THE COURT: Very well.

21 MR. COLE: I agree that it all ought to be

22 hashed out in one hearing.

23 THE COURT: Very well.

24 Counsel.

25 MR. DALY: Your Honor, I think -- do you want



Caase 111 Q5corTTTHBG\WAE-GWEB  Document #: 12182 Hiibeld OPO1TH0L? FHaage9S0b1660

1 me to go forward on the motion regardless?

2 THE COURT: Yes, please.

3 MR. DALY: Okay.

4 Your Honor, the motion for reconsidering, the

5 Government asks the Court to reconsider its order

6 granting shareholder distributions to the unindicted

7 shareholders, several members of the Yusuf Family. The
8 Government has raised a number of issues in its motion,
9 triple E, fairly well briefed.

10 The first is a, a factual one, a procedural

11 issue, with the forfeiture proceeding. Factual issues

12 have to be reached to determine that an ancillary

13 hearing following a conviction, if a conviction is, in

14 fact, returned.

15 One of the issues that has arisen is who, in

16 fact, owns the shares of United. On paper, it is

17 entirely owned by the Yusuf Family, and it is

18 distributed amongst various family members.

19 However, I believe in civil litigation there

20 was deposition testimony in which it indicated that

21 setting aside the formalities of share certificates,

22 that, in fact, the shares were owned fifty percent by

23 the Yusuf Family and fifty percent by the Hamed Family,
24 and no indication as to how it broke down or even if it
25 broke down between individual family members. That
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1 issue can't be resolved with the pretrial motion, if

2 for no other reason than under the agreed amendment and
3 restraining order, all of those individuals gave up a

4 right to such a determination when they accepted

5 additional funds that had previously been restrained.

6 Another issue is that the Government

7 respectfully requests that the Court reconsider the

8 treatment of what has been described as the profits of
9 the shareholder distributions. Every penny that comes
10 into the coffers of United Corporation is considered
11 its asset at the moment it's received. At that point

12 that it enters the coffers, it's restrained.

13 If later, at some point, the corporation does

14 a financial analysis, and for tax purposes determines
15 that it has a profit, it doesn't change the character

16 of what that money is, which is an asset of United

17 Corporation. Regardless of whether it's an

18 S corporation or not, when that money is in the

19 coffers, it is an asset, and so it should be

20 restrained.

21 Part 2, another additional reason as to why

22 the shareholder distribution shouldn't be received,

23 there is a question as to if, in fact, United has shown
24 profits. At this point, United does not have audited
25 financial statements. It has fairly rudimentary income
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1 statements that it produces.

2 Another, other issues that have come up are as

3 to whether those are, in fact, accurate, as the

4 Government has realized there are additional, what

5 could only be described as off-book assets that belong
6 to United.

7 It calls into question the very nature and

8 quality of the reporting that goes on. Without more

9 assurance, releasing what could be up to 15 million

10 dollars to the Yusuf Family would dissipate the assets
11 that rightly have been restrained by the United States.
12 And even so, if the Court releases that

13 amount, and later it's found that the portions were not
14 accurate, it would be very difficult for the Government
15 to claim those millions of dollars. I think the papers
16 will speak for themselves.

17 I will turn it over to Mr. Cole.

18 MR. COLE: First of all, Your Honor, with

19 respect to the issue of whether or not the shares that
20 are listed on the corporate books, in fact, belong to

21 the unindicted members of the Yusuf Family, this is the
22 first time that I have, quite frankly, heard that made.
23 It's not in the Indictment.

24 It was in the Motion To Reconsider, and I find
25 it difficult to understand exactly how the Government
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1 tends to prove what it has not pleaded.

2 Going beyond that, however, Your Honor, the

3 restraint of the United assets is under the local

4 statute, not under the federal statute. So, the

5 claimant for the assets being restrained is the Virgin

6 Islands Government. The Virgin Islands Government has
7 insisted throughout this litigation that, in fact, the

8 unindicted shareholders make tax deposits on the

9 estimated flow-through income from this corporation,
10 has received that without complaint, that money without
11 complaint, and I believe they're estopped from

12 suggesting that those individuals are not, in fact, the
13 proper shareholders of the corporation.

14 Another thing that I just heard, which I

15 don't recall seeing in the papers before, is a

16 suggestion that the corporation is not making profits
17 from which distributions can be made. I find that

18 rather remarkable, considering the fact that the entire
19 basis for this case is the allegation that they made

20 huge profits that were not previously reported.

21 One could also examine the bank accounts of
22 the corporation, and see that over a period of time it
23 retained earnings balances in those bank accounts and
24 various assets have steadily increased over time.

25 I think you can logically conclude from that
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1 fact alone that there are substantial profits retained

2 in the corporation that can properly be distributed.

3 In any event we are prepared to inform the, the amount
4 of distribution we intend to make, so that they can

5 assure themselves there is a correct amount of retained
6 earnings left in the corporation to fund its current

7 operations.

8 Finally, Your Honor, we are talking about

9 post-Indictment income, or that income that the

10 corporations have while under the strict supervision of
11 the Marshal's Service. The entire basis for the

12 Government's contention that those funds are subject to
13 being restrained and ultimate forfeiture is the motion
14 that the, all of the working assets of the corporation

15 belong to the Government as of the date of the alleged
16 offenses, and, therefore, all earnings from, derived

17 from those assets, belong to the, belong to the

18 Government as well, notwithstanding the fact that

19 they're clearly the results of the lawful operations of
20 a lawful business.

21 The problem with that is that they really

22 haven't stated in the Indictment any grounds for

23 believing or for concluding that the assets in the

24 corporations themselves are subject to forfeiture at

25 all, or properly restrained, because all the classes of
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1 assets that they could logically seek forfeiture of

2 were, in fact, by their theory, taken out of the

3 corporation, not left in the corporation. So by

4 definition, what's left in the corporation are

5 untainted assets that they can't reach.

6 Now, there is going to be some extensive

7 briefing on that issue, I expect, in the subsequent

8 briefs that we're to file with respect to the motion to
9 dismiss the forfeiture counts. And so we'll await that
10 briefing to be completed before I complete the

11 explication of that particular theory.

12 Thank you, Your Honor.

13 MR. DALY: Your Honor, if I could just respond
14 to one quick issue. Your Honor, Mr. Cole has raised
15 the issue as to whether the forfeiture was properly
16 depleted. Forfeiture under this provision is merely a
17 notice, provision to inform individuals as to what

18 might be forfeited, and 1 believe that in the

19 forfeiture provision itself it states that all of the

20 interests of Fathi Yousef, at least Waleed Yusuf, are
21 subject to forfeiture. That creates a factual issue as
22 to what, in fact, are his interests in United

23 Corporation.

24 By that I mean Mr. Hamed, such an issue can
25 only be resolved at an ancillary hearing after
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1 trying -- it can't be determined on the face of the

2 Indictment. The defense is not allowed to peek behind
3 the Indictment and see the proper basis for that.

4 It can't be resolved at a hearing prior to

5 trial because they've all renounced such a right, and

6 by doing that, they've conceded that it has to be done
7 at the conclusion of the trial.

8 THE COURT: How will that be renounced?

9 MR. DALY: Under the agreement, every single
10 one of them said that they would not contest the

11 forfeiture itself. Now, I understand in the Court’s

12 motion for reconsideration, or in the Court's orders,
13 it's premised upon what the Court defines as the

14 profits, and what the Court defines as the assets.

15 But such an issue as to whose profits can't be
16 resolved until the Court, until the factual

17 determination is made as to who the true shareholders
18 are, who holds the true interests. And so there can't
19 be -- you can't allocate profits to any individual

20 until you know who owns rightful title.

21 And that can't be decided until the ancillary

22 hearing.

23 THE COURT: Very well.

24 MR. DALY: Thank you.

25 THE COURT: Thank you.
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1 MR. COLE: Your Honor, one comment.

2 I'm not sure that Mr. Daly is correct with

3 respect to the determination of the ownership of the

4 corporate shares occurring in an ancillary hearing. I

5 believe that, I believe that the forfeiture count

6 applicable to those interests, that is the shares

7 themselves, are under the federal forfeiture count, not
8 for local. I'd probably have to spend thirty minutes

9 going over the Indictment and confirming that, but I

10 believe that is correct.

11 And under the federal statute, that has to be,

12 that has to be a fact determined by the Jury. They

13 have to prove at trial what, what they're to forfeit,

14 so I don't believe that that will be the subject of the

15 ancillary hearing post trial.

16 Thank you.

17 THE COURT: Very well. Spoliation portion.
18 MR. RHEA: Yes, sir. Mr. Andreozzi will be
19 presenting that, Your Honor.

20 THE COURT: Very well.

21 MR. ANDREOZZI: Good morning, Your Honor.
22 THE COURT: Good morning.

23 MR. ANDREOZZI: Your Honor, this is an issue
24 that came to the defense team's attention in November
25 of this year when we went to visit the FBI office to
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1 introduce some of our newest expert witnesses to the

2 documents that were held there.

3 By way of some background, as you know, in the
4 raids in 2001, the Government agents came into the

5 Defendants' businesses and homes, and seized hundreds
6 of boxes of documents, and per their protocol they

7 numbered and bar coded these boxes they stored.

8 They went from room to room, from office to

9 office, compiled the documents, gathered them up, put
10 them in bar coded boxes, and stored them at FBI

11 headquarters in St. Thomas. The Government, the

12 Government agents then proceeded to Bates stamp some of
13 these documents.

14 They had them all there, hundreds of boxes in

15 their storage rooms there, and chose to Bates stamp

16 some, but not all of the documents. And the Bates

17 stamping are sporadic. The Bates stamps on the

18 documents, the previous figures correspond to the bar
19 codes on each of the boxes. So, for example, a box

20 that said 225, would start with the Bates prefix 225

21 something or other, so that they knew which documents
22 were arranged in which boxes and sourced them for the
23 search warrant returns to the various offices and

24 shelves in the businesses.

N
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Now, thousands of the documents were not Bates
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1 stamped, probably, estimating probably thirty to forty

2 percent of the documents that we found in the FBI

3 office were also Bates stamped by the agents. And with
4 respect to the documents, well, what happened next was
5 they would then return some of the boxes of documents
6 to the defense. They would gather up boxes that they

7 deemed to be irrelevant, and ship them back to the

8 Defendants, and they were returned back to the stores

9 and the various homes et cetera.

10 With respect to the rest, the documents that

11 they kept, which are presumably, they deem to be

12 relevant in the case, they had some that were Bates

13 stamped and some that were not. And they held on to
14 these.

15 With respect to exhibits that the Government

16 lawyers were going to use at trial, they did a protocol
17 by which the agents would gather up the exhibits,

18 encase them in plastic binders, and relate the Bates

19 stamps to the boxes et cetera and store them in trial

20 binders, and they showed us these binders during visits
21 back in 2004. So they had these all set up for trial.

22 And they were -- again, they were

23 cross-referenced with the bar codes on the boxes, to
24 preserve the integrity of the evidence. With respect

25 to the documents that they weren't going to use at
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1 trial, the non Bates-stamped documents, things like

2 that, they left those. They let those stay in the

3 boxes.

4 What we learned recently was that the agents

5 then proceeded, consciously, to reorganize the

6 documents when those boxes, some Bates-stamped, some
7 not Bates-stamped, in that manner, lost track of the

8 integrity of the various documents that were being held

9 in the FBI offices.

10 Now, the Government could have Bates stamped
11 the documents that are retained, all of them. They

12 started the process -- they did it sporadically -- but

13 they chose not to. They could have returned the non

14 Bates-stamped documents to the defense. They did it on
15 various occasions. They returned other documents.

16 They didn't return these. They kept them, and

17 then proceeded to reorganize them among the boxes.

18 Basically, they could have cared for these documents in
19 the same manner and with the same meticulous

20 organization that they cared for their trial exhibits.

21 They didn't.

22 In November of 2008 we discovered this. At

23 that time, we brought some of our newer experts in,

24 because we needed to acclimate them with the documents,
25 introduce them to all of the exhibits and everything
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1 else, and Mr. Daly accommodated us, and we, I think on
2 November 10th went there.

3 We had some issues to iron out as to the

4 protocol for reviewing the documents, and we worked

5 those out with the Special Agent in the office,

6 Christine Zeeber. We finally started reviewing

7 documents. Let me take a step back.

8 The Government implemented a new protocol when
9 we were there, and we had to work through this. And

10 part of the protocol was that they would give us, they

11 would only let one person touch the documents at a

12 time. Only one box at a time could be reviewed at the

13 table, in order to preserve the integrity of the

14 documents. We understood that. We worked with that.
15 But then they decided to provide the documents

16 in random order. In other words, the boxes in random

17 order, so we didn't get to see box one, two, three,

18 four as they were numbered. They would just bring them
19 to us randomly.

20 The -- here's how we found this out. We found

21 out the problem. They gave us a box that was marked
22 131, placed it on the table. We went in and looked at

23 the Box 131, bar coded 131, and we found documents that
24 were Bates-stamped with the prefix 295 in that box.

25 And so what we did was we asked Agent Zeeber,
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1 who was present monitoring the review, why these

2 documents were in this box. And it was then that Agent
3 Zeeber told us that she had reorganized the boxes to

4 fit her organizational method.

5 We asked her, then, -- and taking a step back,

6 when we visited in 2004, the defense team was compiling
7 an index, a general index of the documents, to make

8 sure that we knew what was in each box, and organized
9 for our benefit. They weren't detailed. They didn't

10 have every single document, nor did the Government's
11 returns have every single document identified, but

12 there they were general categories, and we were relying
13 on those, again, during this trip.

14 She said that she had reorganized those. And

15 we were trying to figure out the extent of the

16 reorganization, so we asked her for her methodology,
17 and Miss Zeeber would not give it to us. She refused
18 to provide that.

19 So I asked, well, just to summarize, if we,

20 say, looked at Box 200, if we looked at Box 200, and we
21 refer to our Index, would we -- would the content in

22 Box 200 match what we have in our exhibit, and she

23 said, in no uncertain terms, no, they wouldn't.

24 They're not going to match anymore. They're

25 not going to match the original Bates, the original bar
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1 code numbers that were on the, on the boxes from the

2 seizure.

3 And according to Miss Zeeber, she said 1 had

4 no idea the defense relied on the order of the

5 documents in the particular box, rearranged them how I

6 was doing them, and what made sense to me. This, even
7 though the FBI bar codes were there, and they

8 corresponded to the Bates numbers.

9 We indicated that we had a problem with this,

10 because now our index was completely off. And that was
11 when Miss Zeeber called in Attorney Hendrickson, and
12 Agent Petri, who were on-site but not monitoring the

13 search.

14 We wanted to talk to the Department of Justice

15 about this. And when they came in, Agent Petri stated
16 that it may have been the fault of the defense team in

17 the reorganization of the documents, the document, and
18 what he said was, back in 2004 he had occasion on one
19 day to, after the team left to go in and look at the

20 boxes that we were reviewing, and he had to replace and
21 move boxes around, documents back around because we
22 misplaced them among the documents.

23 So he accused the defense team. He said,

24 maybe that's why Box, documents 295 are in Box 131.
25 And what he said was, this is why we have to have an
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1 agent watching you to preserve the integrity of the

2 documents.

3 And our question then was, if the integrity,

4 if there is integrity to the order of the boxes and the

5 documents as the agent is saying, and Agent Zeeber just
6 informed us that she rearranged the documents among the
7 box, why wouldn't the FBI provide us with this

8 methodology? Perhaps we can fix things.

9 And it was then that Petri looked at Agent

10 Zeeber and said, you rearranged the documents? And he
11 didn't participate in the discussion anymore.

12 And so we are faced with this problem right

13 now. The Government intentionally seized the

14 Defendants' property. They selectively Bates stamped
15 some of the documents that they determined were

16 relevant to their case, instrumental to their

17 prosecution, and they preserved their organizational

18 integrity.

19 They painstakingly preserved those documents
20 and have them ready for trial right now. Instead of

21 returning the rest to us, or keeping them pristine,

22 they held onto them, and reorganized them. And

23 knowingly and willfully destroyed the integrity of

24 these documents. None of this is accidental.

25 And it was -- it was not as if the agent
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1 dropped the documents on the floor, you know,

2 accidentally mixed them up. There was a deliberate

3 conscious action by the agents, reorganizing the

4 documents.

5 And this is an egregious harm to our ability

6 to go in and present our case. And it's simply

7 inconsistent treatment between the documents that

8 preserve the Government's case in chief, their case is

9 set, and the defense's case. Documents held at the

10 Government headquarters, not in the Defendants' hands,
11 are now destroyed in their organizational integrity.

12 The consequences of these actions are

13 numerous. We can't establish or contest the

14 authenticity of the non Bates-stamped documents. We
15 can't continue or contest the source of the non

16 Bates-stamped documents now that the source of the

17 documents are undeterminable.

18 We lose the ability to invoke attorney-client

19 privilege with respect to documents that may have been
20 protected by such privilege. We can't establish or

21 contest whether an individual had access to a

22 particular document, and since the Government alleges
23 concealment in this tax case, that's a key issue. Who
24 saw these? Who had access to the documents? Did the
25 accountants? Did other people in the company have
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1 access to this? Was this concealed so only certain

2 Defendants had access? We can now not establish that

3 with respect to the non Bates-stamped documents.

4 This is devastating. We can't meaningfully

5 cross-examine Government witnesses with respect to non
6 Bates-stamped documents because we don't know if they
7 saw them. And this impairs the Defendants’ Sixth

8 Amendment rights.

9 We can't determine whether documents pertinent
10 to the case are all accounted for. Therefore,

11 admission of any one particular document may well

12 violate the rule of completeness. We also can't

13 determine whether the Government may have procured
14 certain documents solely through improper means.

15 As the Court noticed we have a defense motion

16 regarding the foreign bay groups. If the Government

17 made improper representations to these foreign

18 agencies, for instance, Jordan, with respect to

19 gathering these documents, if the records that they

20 collected from these agencies are now intermixed with
21 the documents seized, we could never sort of unscramble
22 the output to determine what to take out and what to

23 leave in.

24 What we've done is, the defense has, to the

N
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best it can, based on the indexes and our review,
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1 compiled categories of problems that we found. We kind
2 of narrowed into seven categories of omission,

3 documents missing from certain boxes, boxes missing in
4 their entirety, some documents or boxes having more

5 documents than they started out with, and we've

6 organized -- our team here has organized those to the

7 best that we can. We have to date, still working on

8 this, determined that there is, there is at least seven

9 boxes right now that are affected. There could be

10 more.

11 We're going to try to go back and review these

12 to the best of our ability. And we have certainly, if

13 the -- we have the affidavits from the witnesses that

14 were present that are attached to the, to the motion,

15 and some of the ones are here in the event that the

16 Court wishes to inquire. And we can provide and share
17 with you the information that we sort of put together

18 with respect to the analysis of the problems.

19 In essence, in U.S. versus Enriquez, the Court

20 said, the Government has long been on notice of its

21 duty to preserve discoverable evidence, and has been
22 repeatedly warned of the jeopardy in which it places

23 its prosecutions when it disregards this obligation.

24 Whereas here destruction is deliberate, sanctions will
25 normally follow. Irrespective of the perpetrator's
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1 motive, unless the Government can bear the heavy burden
2 of demonstrating that no prejudice resulted to the

3 Defendant.

4 In this case the prejudice is clear. Our

5 ability to defend this case has been prejudiced to no

6 end. I've only identified a few of the problems that

7 we're facing, and we'll probably cover more as we move
8 on.

9 Our prayer for relief in the motion was,

10 first, dismissal of the document in its entirety.

11 There were other alternative remedies that the courts
12 have determined. For example, suppression of the

13 evidence, seized or otherwise obtained by the

14 Government; adapting appropriate evidentiary rulings;
15 jury, curative Jury instruction, et cetera.

16 The consensus of the defense counsel is that

17 these other alternative remedies either may be

18 unrealistic or not appropriate to remedy the severity

19 of the harm. We would encourage the Court, with all
20 respect, to dismiss the Indictment in its entirety due

21 to the problems that were caused.

22 At 5:50 p.m. last night the Government filed a

23 reply, and that reply was, I think, three pages long,

24 and it held certain affidavits from the agents in

25 there, documenting the meetings, Forms 302, documenting
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1 meetings and making statements. We filed a motion to
2 strike last night because we had the ability, we were

3 working through these, and we read through the

4 response. And one of the things that we noticed from

5 the response is that it's vague.

6 It alleges, in its three pages, that the

7 defense made numerous false allegations. It doesn't

8 define or identify what those false allegations were.

9 The defense had the affidavit for months. They had our
10 motions for months. Last night at 5:50 p.m. they filed
11 this.

12 We looked at it, and made the determination

13 that with these vague allegations and with the

14 declarations of the agents -- the agents do not deny

15 the allegations made in the motion. They're not

16 complete, if you read their allegations, their

17 allegations every time they did 302 forms.

18 In November or January during our trip, after

19 we put them on notice that we were going to be filing a
20 motion with Judge Barnard in the hearing on November
21 14th, and they did -- updated two pages or three-page
22 affidavits last night, July 8th. None of them deny

23 that they reorganized the documents. They don't say
24 they didn't.

25 They say they reorganized boxes, but they
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1 never denied that. They don't deny the allegations

2 that are stated in the affidavits, and in the motions.

3 All they do is paint a different picture, with facts.

4 If you read the sentences one at a time, you would say

5 that's true, that's true, that's true, but the picture

6 is incomplete. The true picture is what we illustrated

7 here.

8 And if the Court deems that that is, that

9 warrants a remedy, which we believe it does, we ask for
10 the appropriate ruling.

11 Thank you.

12 THE COURT: What evidence do you have that the
13 acts of the Government are acts done in bad faith?

14 MR. ANDREOZZI: The Government could have
15 given these documents back to us. What they did --

16 Your Honor, that's a good question. The bad faith in
17 our view is this: When the FBI or the IRS criminal

18 investigations seizes documents in a case, -- for

19 example, we had a case here, a criminal case, a while
20 back, where the evidence that was, special agents

21 testified on the stand, they would look at a document.
22 The lady would look at a document and say, and
23 the lawyer would ask, how do you know where that

24 document came from? She wasn't even at the scene of
25 the seizure. She would look and say, this Bates stamp
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1 means that we found the document in this room, in this

2 shelf, and in this area, precisely.

3 The Government could have, they knew the Bates
4 stamp and organized their exhibits that way, and they

5 did it, and they preserved them. They deliberately

6 didn't Bates stamp the others. And it wasn't -- at

7 first we thought that one of the agents said to us, we

8 ran out of money. So the first thought, we weren't

9 really thinking about it back in 2004, but you would

10 think that if you ran out of money, the first two

11 hundred boxes would, say, be Bates-stamped and the rest
12 wouldn't.

13 Here the Bates stamping is deliberate. It's

14 sporadic, and the exhibits that they're using at trial

15 are Bates-stamped, they're preserved. The others

16 aren't.

17 Then what they did, not by accident, was at

18 their convenience, reorganize the documents. We didn't
19 get to go into the FBI office until, from 200- -- 1

20 think Four or Six was our last visit, until '08, so we

21 weren't privy to what happened. We were never told.
22 If this didn't come up, if we didn't notice

23 this, the agent would never have told you. She knew

24 she reorganized the documents. She knew she

25 reorganized non Bates-stamped documents. They never
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1 would have told us.

2 We never would have known had we not looked
3 and had them indexed from before. That act, the

4 combination of acts illustrates bad faith.

5 They could have Bates stamped them all. They
6 should have. They won't give us their protocol, and

7 IRS dictates that they Bates stamp everything. We

8 should have -- the FBI has done in the past, they have
9 the ability, the means, in a case like this, of this

10 gravity, to take care of these documents. They chose
11 not to.

12 And interestingly, the documents that they

13 cared for are the ones that they're using as exhibits.
14 The documents that they didn't care for, and now their
15 integrity is lost, are held onto by them, presumably
16 relevant, but not part of their case in chief. That in
17 our view is the bad faith.

18 THE COURT: Thank you, counsel.

19 MR. ANDREOZZI: Thank you, Your Honor.
20 MR. DALY: Your Honor, we'll forego a factual
21 recitation.

22 I think that the declaration raised, of both

23 Special Agent Petri and Zeeber set that forth, as well
24 as the Forms 302 attached to Special Agent Zeeber's
25 declaration which, contrary to Mr. Andreozzi's
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1 assertions, do un-categorically state that she never

2 redistributed documents within boxes, but setting that

3 aside, what's curious about the Defendants'

4 presentation is that there is actually no discussion of

5 case law. And that is the legal standard for

6 spoliation motion, which the Government has presented
7 in its reply.

8 And the three factors are that there must be

9 bad faith, which the Court has identified; the evidence
10 must be exculpatory; and it must be irreplaceable.

11 Starting with bad faith, the defense confuses inference
12 with evidence. There is no evidence of bad faith here.
13 If the Court were to look at the declaration of Special
14 Agent Petri, he discusses how, in 2003 and 2004 the
15 Defendants were given virtually unfettered access to
16 the seized evidence, evidence obtained by a Grand Jury
17 subpoena, Form 302, essentially the Government's entire
18 case file, in the building of the FBI office in the

19 conference room, because there was no classified top
20 secret or Grand Jury information there. They were

21 allowed to access that material at their leisure, and 1
22 think as Special Agent Petri's declaration describes

23 it, there were up to ten people, copying, scanning,

24 reviewing documents.

Petri reviewed the documents and realized that

N
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1 the documents had been misplaced. He didn't make a big
2 deal, didn't boo hoo and cry, simply replaced them.

3 And as he said, he can't be certain that he did that in

4 every single instance.

5 Zeeber stated in her 302s, Special Agent

6 Zeeber, that the evidence was not, in fact, kept in the

7 lower building in the numerical order, and I believe

8 that is the root of confusion. Itis a much smaller

9 space, not an entire conference room.

10 Documents were in a locked storage room and
11 what is essentially the central work area where secret
12 and Grand Jury information is kept. Therefore, it

13 wasn't possible to give the Defendants complete access.
14 It also wasn't possible to keep everything in numerical
15 order.

16 Once the Defendants identified that as their

17 major issue, they were accommodated. There is no

18 evidence of bad faith, no evidence that somebody

19 decided to take something from one box and put it in
20 another.

21 I think, just to bring me to the second point,

22 which kind of folds into it, as you can see, I believe
23 it was attached to Government's initial response. The
24 Government has repeatedly asked the Defendants to
25 identify what's missing, what's jumbled. Just give us
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1 a list. This can be resolved. If there are issues at

2 the end, then have at it, but at this point, tell us

3 what's wrong.

4 And it's kind of this hide-the-ball game.

5 They've done it again here before the Court. They talk
6 about one box that had documents from, purportedly from
7 another box. Quite frankly, considering the volume of
8 pleadings that they've submitted, that's, that's

9 pretty, that's pretty weak tea. There has got to be

10 some substantial harm that occurs, and so far, outside
11 of the fact the Defendants say their Index doesn't

12 match with what's in the box, that's about it.

13 Now, they haven't provided the Index. They

14 haven't told the Government how they indexed the

15 documents. Government has no way to verify that that
16 Index was correct, so they're basically asking the

17 Court to just accept whatever summary index they

18 created as the gold standard, and say everything that
19 doesn't marry with it, even if you don't tell me what's
20 missing, I'm going to suppress all the evidence.

21 The evidence also has to be exculpatory. They
22 haven't identified a single category of documents that
23 they purport missing or moved. There is no basis for
24 the Court to determine whether that was exculpatory or
25 whether it was irreplaceable.
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1 THE COURT: How would they know if you were
2 holding the documents?

3 MR. DALY: Clearly, they have created the

4 Summary Index. If there were some sort of documents,
5 be it, you know, I'm trying to think of, invoice,

6 something of that nature, which would show that perhaps
7 United's money wasn't used to pay for an item, a check,
8 Third Circuit could say, look, show us the invoices,

9 and at least at that point, Government could say, that

10 could potentially be exculpatory.

11 Let's go back. Is it in the original box? If

12 not, is it elsewhere? We haven't been afforded that

13 opportunity. I mean, it's just as, you know, the Court

14 is in the same situation.

15 The other issue is the standard is extremely

16 high in order to provide any remedy. The Defendants
17 have not cited any cases within this Third Circuit to

18 support their contention. Government has looked at a
19 few examples. U.S. versus Chandry, which was decided
20 in April by the Third Circuit, 2009 West Law, 905, 065,
21 was, I believe, a child pornography prosecution,

22 involved Instant Messages. The defendant claimed that
23 the Indictment should be dismissed because the

24 Government hadn't produced all that Internet Instant

25 Messages. The Court denied relief, stating simply, the
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1 defendant couldn't prove that additional messages

2 existed. And as such, there was no basis to dismiss

3 the Indictment.

4 We're in the same situation here. We have yet
5 to be presented with any indication of what's missing
6 or what has been moved. To the extent that this motion
7 is premature, the Court could put it off, but under the
8 legal standard, it should be denied on its face,

9 because there is no evidence of bad faith, and that

10 should be where the discussion begins and ends.

11 To the extent that they claim that they've

12 been harmed and that they can't authenticate the

13 source, discuss who had access to documents, that's
14 really whether the document will be accepted into
15 evidence. All of those objections could be raised at
16 the time either through a motion in limine or at the
17 time of the trial.

18 It's the Government's burden to introduce this
19 evidence. If the Government is unsuccessful, then the
20 Court certainly could deny its introduction. So, at
21 this point, it's a bit academic to sit here and say

22 that I can't -- none of these things could be

23 published. Whether the defense will turn over their
24 seven categories, I don't know.

25 I guess we'll have to wait and see as to what
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1 they claim is missing. Until -- and until that

2 statement, and they can substantiate that and give the

3 Government an opportunity to reply, there is really

4 nothing for the Court to rule on.

5 MR. ANDREOZZI: Your Honor, to address some of
6 these points. Mr. Daly references the defense's Index,

7 and says, well, they never showed us the Index. In the

8 original reply, the defense, or the Government

9 immediately said, when we reached our Index, they said,
10 that index is inherently unreliable because it was

11 created by the defense. In other words, we're not

12 going to believe them. Even if they said this, they

13 could just be making it up. That's the fear. That's

14 the worry we have with respect to trial.

15 It's one thing to be able to stand here and

16 say, of the un Bates-stamped documents, I think I could
17 have found a check or an invoice written. I'm sure the
18 agent didn't memorize the organization of the un

19 Bates-stamped documents. They can't find them. That's
20 lost forever.

21 They want us to pinpoint and identify which un
22 Bates-stamped documents were reorganized. It's an

23 impossibility. They can't do it based on their Index.

24 Their returns were general, vague. Their returns would
25 say boxes of documents. That's what would be on the
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1 forms, the search warrant returns, boxes of documents.
2 We tried the best we could to generalize, and

3 to get the categories, and identify things. We have,

4 Your Honor, for the Court's review, if you wish, our

5 Index. The Index, though, has notes, things, documents
6 that we feel, you know, that we were looking at with

7 respect to the case in chief.

8 To identify those to the prosecution would be

9 to provide the Government with impeachment evidence,
10 documents that we think are relevant to the case, et

11 cetera. We would be happy and more than willing to
12 allow the Court to look at that, or to view it, if you

13 deem it appropriate, in camera with our Index.

14 We have an Index here, this thick, identifying

15 the categories of the document, and we can provide that
16 for the Court's in-camera review and give the Court

17 some indication as to the, some of the categories of

18 documents that we have concerns about, where the

19 defense is, et cetera.

20 The problem is, at this point in time, we fear

21 to do that would be to provide impeachment information
22 to the Government, et cetera, and to improperly

23 compromise our ability to defend this case.

24 But to be clear, we have very specific

25 concerns, and we can identify documents that were



Caase 111 Q5cor TG \NAE-GWE  Document #: 12182 Hiibeld OPOITH0L? Haage33%061660

39

1 placed in one box and not in others. Many

2 Bates-stamped, those are the easier ones, but also many
3 not Bates-stamped.

4 The other point that, another point that

5 Mr. Daly makes is that Mr. Petri said that he had

6 replaced the documents. And he found them and replaced
7 them.

8 And he then said later on that we never gave

9 the Government the chance to cure the harm. The

10 problem that we have here is that Agent Petri and the

11 other agent can easily replace Bates-stamped documents.
12 If they look and they say here's Document 295,

13 should go into Box 25, we knew that, too. The problem
14 is, the problem is you can never do that with the non

15 Bates-stamped documents.

16 And I don't think Mr. Daly would be able to

17 stand up here and say to the Court that, in fact, they

18 can cure that. It's in that sense it's irreparable.

19 And the last point Mr. Daly makes is,

20 beginning of his reply, he says, that Miss Zeeber's

21 statement categorically and definitively says that she
22 did not reorganize the documents. I'll let the

23 Court -- the Court can look at that and make its own

24 determination but it doesn't -- we did not see that in

there.

N
W



Caase 111Q5cor TG \NAE-GWE  Document #: 12182 Hiibeld OPOLTH0L? HaageMOob 660

40

1 And the witnesses for the defense, from

2 different firms, from my staff, all witnessed the same

3 representations that she did state definitively, with

4 Mr. Hendrickson in the room, Attorney Hendrickson, that
5 she reorganized the documents. As a matter of fact,

6 Attorney Hendrickson said to me, "What's done is done."
7 Thank you.

8 MR. DALY: Your Honor, with the Court's

9 indulgence, just two quick points.

10 I don't really know what the point of an

11 in-camera inspection of the Index would be. If the

12 Government isn't privy to what's missing or misplaced,
13 it's impossible to respond. Documents may still be

14 there. Both, I believe the Government's indexing and I
15 guess what I understand to be the Defendants' Index are
16 done by category. Categories of documents could be

17 moved.

18 For them to say that things can't be cured

19 begs the question. Cure what? So far we've identified
20 no harm.

21 I just want to pick up on one last point that

22 I failed to respond to the first time. Mr. Andreozzi

23 said from 2006 to 2008 the defense team was not allowed
24 to review evidence. The Government identified that as
25 false. Had urged the Defendants to provide any
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1 evidence that a request was made and denied.

2 I think actually, if you look at both Special

3 Agent Petri and Special Agent Zeeber's declarations

4 you'll find that each time the Defendants have asked

5 they've been given access. We've devoted extensive

6 Government resources to it.

7 This is just another one of those wild

8 allegations piled onto another, and there is never any

9 consequence for making them. Simply allowed to smear
10 the Government without any basis, and there is no

11 consequence. What's curious about that is that that

12 contention actually contradicts their Stein motion.

13 They've pled profit. There is no money to do

14 anything. I can only sit and respond to money issues

15 I believe from 2006 to 2008, so if they had no money to
16 work on the case, why would they have been requesting,
17 again and again, to come to review evidence? It simply
18 doesn't make sense, simply a total contradiction of

19 what they've represented to the Court as this terrible,
20 horrible harm that they suffered, purportedly as the

21 Government's misconduct. They cannot simply be

22 reconciled.

23 MR. RHEA: Your Honor, may I briefly address
24 the Court on behalf of my client on this same issue?

THE COURT: Go ahead.

N
(9]
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1 MR. RHEA: Before I begin, Mr. Dema was unable
2 to be here today. His client, Mr. Maher Yusuf is in

3 the courtroom. I've spoken with both of them, and they

4 have before authorized me to represent Mr. Maher Yusuf
5 in this hearing as well.

6 Very briefly, as I understand the state of the

7 evidence, and we again direct you to the affidavit that

8 we filed in conjunction with our briefs in this matter,

9 we no longer can have any confidence with respect to

10 the un Bates-stamped documents. They comprise, as |

11 understand what Mr. Andreozzi said, somewhat anywhere
12 from half to two-thirds of the documents in the

13 Government's sole possession. The documents that we
14 have is monumental, tens of thousands.

15 The consequence of that is that we do not now

16 know where any given unstamped documents came from.
17 Did it come from my client's desk, from the Captain's

18 office? We simply don't know. The Government doesn't
19 know. That's a Humpty Dumpty that can't be put back
20 together again.

21 Intent, knowledge are critical elements in

22 this criminal case, as is concealment. We have now

23 basically been deprived of the use of half the

24 documents that exist in this case because of the

25 Government's scrambling of those documents. It's the
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1 only element that can't be unscrambled. We don't know
2 where they came from, and the Government no longer

3 does.

4 We're deprived of evidence critical to our

5 evidence, in the sole possession of the Government, and
6 the Government knew how to keep it properly, because it
7 did keep the documents that it thought was important

8 properly.

9 Because of that, Your Honor, we think there is

10 bad faith, in the legal sense of the word. We also

11 believe that we've been deprived of exculpatory

12 evidence, and again, | can't point you to an un

13 Bates-stamped document and say that that one's

14 exculpatory because it came from a place where my

15 client wasn't, because I don't know where it came from,
16 and the Government can't tell me, and the reason 1

17 can't tell where it came from is because of the

18 Government. This is irreparable.

19 We would ask for the dismissal of the

20 Indictment, based upon this harm. In the alternative,
21 all of the evidence seized or by subpoena in this case,
22 be excluded. The Government shouldn't be able to use
23 it, procured by the subpoena, because we do not know
24 about the integrity of the documents. If the

25 Government's position as I understand it is that it
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1 knows where some documents came from, and should at
2 least be able to use those, our counter would be that

3 we don't have available the other documents to refute

4 whatever the Government might say. So we think the

5 harm here is irreparable.

6 On behalf of my client, and Mr. Maher Yusuf,

7 we would ask for dismissal of the Indictment, or

8 exclusion of all evidence seized or subpoenaed by the

9 Government.

10 THE COURT: Thank you.

11 MR. DALY: One last final statement. The

12 Defendants have made a representation that for some
13 reason there is no reason to track the non

14 Bates-stamped documents. I don't think there is any

15 evidence of that. They haven't asked for Government to
16 provide them with a non Bates-stamped document, no
17 categories. There is no basis to make that assertion.

18 Finally, prosecutorial misconduct, or

19 spoliation of this matter, there is no evidence to

20 support the motion. Even if there were, the Court must
21 order the least restrictive measure of sanction, and in
22 this instance, certainly dismissal is not warranted.

23 Suppression is not warranted. At most, a curative

24 instruction at best, or some sort of instruction, but

25 certainly, nothing remotely akin to the extreme



Caase 111 Q5cor TG \WAE-GWE  Document #: 12182 Hiibeld OPOLTH0L? Haageddbobo60

45
1 sanction that Defendants seek would be appropriate in
2 this situation.
3 Thank you, Your Honor.
4 MR. HODGE: Your Honor, please, on behalf of
5 Nejeh Yusuf, we join the Codefendants’ arguments.
6 THE COURT: Very well.
7 MR. WALDNER: Fathi Yusuf joins the motion.
8 THE COURT: Very well.
9 MR. ANDREOZZI: Your Honor, for the record,
10 with respect to the assertion that, the denial of
11 access to the FBI offices, we do have correspondence
12 from Attorney Igno, who was a prosecutor in this case
13 during 2005 and 2006, and we would like to submit this
14 as an exhibit to this particular motion, with the
15 Court's permission.
16 THE COURT: Pass it to Mr. Daly, please.
17 MR. DALY: Your Honor, we have no objection,
18 but these provide no factual support. We have no
19 objection to there being entered.
20 MR. ANDREOZZI: These will speak for
21 themselves, Your Honor.
22 THE COURT: Very well. Pass them, please.
23 MR. ANDREOZZI: Thank you, Your Honor.
24 MR. DALY: Your Honor, oh, I see.

25 Actually, Your Honor, one of these documents
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1 is undated, the top copy, so there is really -- it

2 appears to be some time in 2006, but I don't know if

3 the Defendants have a better copy. The top line is cut

4 off and there is no date on the fax cover sheet.

5 THE COURT: We will now proceed, then, to the

6 Stein motion.

7 MR. RHEA: Your Honor, Gordon Rhea. Again,

8 I'll make a brief presentation, if I might.

9 I think this issue has been fully briefed in

10 front of Your Honor, so I will hit one or two of the

11 high points that we think are critical.

12 As Your Honor knows, the dismissal of the

13 Indictment is an appropriate remedy where a company
14 would have made the Defendants' legal defense costs but
15 for the Government's knowing or reckless interferences
16 with resources that were lawfully available to the

17 Defendant. The interferences, as the Stein case

18 teaches us, violate Fifth Amendment due process, and

19 the Sixth Amendment assistance of counsel rights.

20 As Your Honor is aware, in Stein, which was

21 approved by the Second Circuit, the district court

22 dismissed indictments against certain KPMG partners and
23 employees, where the Government cut off the funds by
24 threatening KPMG with possible adverse consequences if

it funded their defenses.

N
W
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1 Our case involves a much more dramatically

2 intrusive governmental conduct, because here we have an
3 absolute act of interference. In brief, the Stein case

4 gives us some instructive language, instructs us to ask

5 whether the Government's actions to deprive defendants
6 of funds are part of a broader pattern of governmental

7 misconduct.

8 If so, says Stein, deterrence of future

9 misconduct is a future consideration, and Stein says

10 what it means by misconduct, the Government's

11 deliberate interference with a defendant's rights was

12 outrageous and shocking in the constitutional sense,

13 because it was fundamentally at odds with our two most
14 basic constitutional values, the right to counsel and

15 the right to criminal -- fair criminal proceedings.

16 The chief issue, Stein tells us, is whether

17 the Government acted with a desire to minimize the

18 involvement of the defense counsel, basically what was
19 their motive. Says the Second Circuit, in a nutshell,

20 the Sixth Amendment protects against unjustified

21 governmental interference with the right to defend

22 oneself using whatever assets one has or might

23 reasonably obtain.

24 Briefly, Your Honor, our position is that the

25 parade of events set forth in our motion show that the
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1 Government here clearly met the knowing and reckless
2 interference standard.

3 As you will recall, the very day that our

4 clients were arrested, the Government came to the court
5 with an ex parte temporary restraining order that it

6 had drafted that expressly prohibited United

7 Corporation from using its own funds to help finance

8 the defense of its officers and shareholders. Those

9 are our Defendants.

10 And that same temporary restraining order, in

11 conjunction with the wording of the Indictment, had
12 sweeping provisions that converted every asset of the
13 defendants virtually into substitute assets that were

14 frozen. This goes way beyond anything that happened in
15 Stein, to prohibit, simply some veiled threats from a

16 prosecutor.

17 The Government later admitted, this is all in

18 the record on the motions, that it had made a

19 scrivener's error in including many of these substitute
20 assets. The temporary restraining order, basically by
21 the Government's own admission, was certainly in error.
22 We believe this was a knowing interference.

23 The purpose of it was to stop the flow of

24 funds so that our client could not get a good defense,
25 but even if it was not intentional, it certainly was a
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1 reckless interference. The effect of it, indeed, was

2 to have a high impact on our ability to fund this case.

3 You've got an idea, I'm sure, from what has

4 happened, at the massive size of the case, we've had to

5 reconstruct probably the largest private employer in

6 the Virgin Islands' books for a period of years; to get

7 around the Draconian bar; TRO imposed; and to fund the
8 defense. We negotiated an agreement with the first

9 prosecutor in this case, looking into their release of

10 some two and a half million dollars.

11 That agreement, as you will recall, also had

12 some provisions looking, permitting us to request

13 additional funds. We felt we had the satisfactory

14 arrangement which let us proceed. To our astonishment,
15 Your Honor, a new prosecutor interpreted the same

16 document as meaning that the assets that we got under
17 the new agreement will be used to fund the individual
18 cases, and the corporation's cases, United's cases, in

19 other words, United, by this new interpretation,

20 couldn't use its own assets, even for itself, meaning

21 that it was now deprived of the use of its own money,
22 which, of course, rapidly depleted our funds.

23 By the time this got to the Third Circuit, the

24 Government changed its tune, conceded that the United
25 could use its own money to fund its defense, but then
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1 took the position that United didn't have to reimburse

2 for the money expended on United's behalf, and as Your
3 Honor is aware, that was litigated. The Government

4 adhered, until the Court ordered otherwise.

5 A lot of time is passing during this

6 narrative, Your Honor, and during that time, defense

7 counsel were not getting paid. From the affidavits you
8 can see that basically, no one was paid from a period

9 of time running, basically, from December of 2005, up
10 until the springtime, probably March or April of 2007.
11 During that time, myself and the other defense

12 attorneys worked without funding. It's true that we

13 worked vigorously on our clients' behalf. We believed
14 in our clients but we had to make a lot of hard

15 choices, as to what we would pursue and what we would
16 do. We had to basically take the chance that

17 ultimately funding issues would get cleared up. The

18 kinds of decisions we had to make are set out in the

19 affidavits.

20 The story doesn't stop there, though, Your

21 Honor. The Government continued to try to keep assets
22 from us. The lis pendens issues came up next. We

23 discovered, on our own, that these substitute assets

24 acquired the year before there were a claimed criminal
25 act were tied up with lis pendens. We found out about
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1 that in title searches, filed motions for release of

2 lis pendens. The Government conceded its error, but

3 again, blamed its error on a scrivener's fault, amended
4 the Indictment, so it now wouldn't include what it had
5 before with respect to the substitute assets. That

6 still didn't clear things up, because we later, as our

7 papers tell you, found out that the lis pendens

8 remained on many of the properties, and that issue was
9 not cleaned up until June 26th, 2007, clearly a

10 Government fault.

11 But it gets worse. After these illegal lis

12 pendens were finally lifted, we proposed proceeding
13 under the terms of restraining orders, and posting some
14 of this property as bond for the release of funds, and
15 the Government opposed that. Why? Well, Government's
16 main grounds for opposing the posting of property for
17 the release of funds, as the TRO says we can do, was
18 that we might use the money to defend ourselves.

19 Let me say that again. The Government

20 expressly advanced as the first and primary reason for
21 not honoring the request to post bonds under the terms
22 of the restraining order, the fact that the money would
23 be used to help pay defense costs. Page four of the

24 opposition to post bonds, pursuant to the TRO, says
25 that. Again, in the record of this case.
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1 No question about purpose and intent here,

2 Your Honor. The provisions involving bonds in the TRO,
3 don't list the purposes for which the funds released

4 have to be used. By the Government's reasoning, we

5 could have asked for the funds to buy a car, to buy an

6 island in the Caribbean, or whatever, and that would be
7 fine, but if we wanted to use the funds to defend

8 ourselves, that money should not be released. That is

9 intentional interference, Your Honor.

10 There can be but one conclusion from the

11 Government's response. It wanted to prevent us from
12 using money that our clients were otherwise entitled
13 to, to finance their defense. This lands on all fours

14 smack dab in the middle of Stein, showing the

15 constitutional sense, and requires dismissal under that
16 case.

17 There is more. The Government's opposition to
18 the release of the unindicted shareholder funds that we
19 talked about a little bit earlier today is part of the

20 same pattern. The Government permits United to release
21 funds to pay unindicted shareholder quarterly tax

22 payments, but refuses to release the underlying funds
23 that they're paying taxes on. This, we believe, Your
24 Honor, further deprives our client of funds that could

be available for their defense.

N
(91
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1 The issue of prejudice is important in this

2 case, Your Honor. If you look closely at Gonzales

3 Lopez, 126 Supreme Court 1557, and 1557 -- 255, in

4 Stein, it shows no prejudice to the defense required,

5 because interference of the defense of counsel is

6 complete. As the Stein court explains it, Sixth

7 Amendment deprivations of right to active counsel is

8 structural. It cannot be remedied. We do not need to

9 show specific harm.

10 But even if the Court decides that we do need

11 to show specific harm, we believe that we have done so.
12 We would ask that you look at the affidavit that we

13 attached to our motion. You will see that we worked
14 for approximately a year and a half without funding.
15 We explained in those affidavits the charges we had to
16 make, to do. We worked for free. We advanced our own
17 travel and other costs.

18 Also, we expended huge amounts of time and

19 money on litigating these funding issues, which

20 obviously affected our ability to respond to

21 substantive issues.

22 In sum, I would simply remind you that United
23 would have paid the individual Defendant's legal

24 defense costs but for the Government's knowing and
25 reckless interference with resources that lawfully
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1 should have been available to the Defendants, under the
2 teachings of Stein in the Second Circuit. Dismissal is
3 the appropriate remedy for this per se constitutional

4 violation.

5 Your Honor, if you have any questions, I would
6 be glad to address them. Otherwise, I think we've

7 fully briefed them in our papers.

8 Thank you.

9 THE COURT: From what you've said, it would
10 appear as though the Government would allow you to
11 assist Mr. Berlusconi in Italy with his expenses.

12 MR. RHEA: Maybe. Maybe, sir.

13 THE COURT: Thank you.

14 MR. DALY: Your Honor, 2007, the Defendants
15 cut across the violation of Sixth Amendment legal

16 precedent and latched on to the Stein motion, as yet
17 another means in an attempt to dismiss the case. The
18 problem is that Stein on its face is wholly

19 distinguishable. On its face in Stein certain KPMG
20 partners had been indicted for, among other things,
21 creating tax shelters. KPMG was not a defendant.

22 In this case, United is a Defendant. United

23 is a Defendant individually, also a Defendant in the
24 Rico counts. On that basis alone, the two are wholly
25 different. United property was all subject to
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1 forfeiture. Granted, the Court at this point, six

2 years later, has raised an issue as to whether it's

3 proper. We've operated for six years that it was.

4 Because all of its assets were properly restrained,

5 Defendants did contest the TRO, but, and this, after

6 they were given a certain amount of money, gave up
7 anyway, which is in itself a concession that the assets
8 of United were properly restrained. Because of that,
9 they never had a right to any amount of the legal fees
10 for their own representation.

11 And, in fact, what Defendants have done

12 instead is they've made certain tactical choices. They
13 made a tactical choice to create the appearance that
14 there is no money to fund their defense. Defendants
15 have never filed any financial affidavits indicating
16 what personal resources they or their family members
17 have at the bail hearing. In fact, I believe there

18 were certain findings that Fathi Yusuf had numerous
19 assets overseas.

20 There is also evidence that the Defendants are
21 shareholders in Peters' Farm, 16 Plus. And finally,
22 there is evidence, in fact, that there were funds.

23 While this was pending, the Defendants, as is their
24 fashion, have filed numerous motions to travel, and 1
25 don't have the numbers, but I can get it for the Court,
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1 but there were two that struck the Government as

2 luxurious, given the pleas of poverty.

3 One Defendant asked to travel with his

4 children to Northfield, Mount Harmon, so they could

5 attend a preparatory school, not sure whether they're

6 on scholarship, if they have sufficient funds to pay

7 for private school, sufficient for representation.

8 Even more, Miami, so he could purchase furniture for

9 his new house. How is a Defendant who can't afford to
10 pay his own defense asking for permission to go buy

11 furniture for a new house? Simply, the Defendants' own
12 actions contradict their own claims.

13 Whether they chose to starve their legal

14 defense of sufficient funds to defend this case is

15 their own choice, but no action of the Government. The
16 remaining allegations, regarding pleadings filed and

17 motions resolved, are simply the Government's zealously
18 protecting the assets. They're subject to forfeiture.

19 Government is charged with preventing their

20 dissipation. The Government won some of those and lost
21 a few, but at no part was there bad faith on the part

22 of the Government. That's all.

23 THE COURT: Anything else?

24 MR. RHEA: Just very briefly, Your Honor. In

25 the Stein case, it's true. KPMG was not charged, and
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1 in this case United is, but I don't see where that cuts

2 across any Sixth Amendment rights. The fact that the

3 Government has zealously fought every possible motion
4 to prevent the Defendants from obtaining money,

5 including raising the fact they might use it as a

6 defense is a grounds, I think tells us exactly what

7 they've been up to and goes to the heart of what Stein

8 is about, the zealous representation of defendants, and
9 the funding of, the availability of the funds that

10 those defendants are entitled to is what is critical

11 and what needs to be looked at.

12 Our clients, obviously, have not taken a vow

13 of poverty, and obviously they do continue to lead

14 their lives, try to educate their children as best they

15 can. That is not the issue either. The issue is

16 whether they were deprived of money that they were
17 lawfully entitled to through the Government, which, in
18 my opinion, Your Honor, would make what they did with
19 whatever resources they had otherwise an irrelevant
20 inquiry here.

21 Thank you, sir.

22 THE COURT: Very well. Thank you, Counsels.
23 I will take these motions under advisement.

24 MR. RHEA: 1believe, Your Honor, one other
25 item, Miss Colon was going to argue the selective
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1 prosecution issues.

2 I understand those are still pending, but are

3 just simply not ripe for argument or determination

4 because of the evidentiary and discovery issues out

5 there, so I just wanted to make it clear we've not

6 withdrawn that motion, but deferred it.

7 THE COURT: Very well.

8 MR. RHEA: Thanks.

9 MS. COLON: Your Honor, the only thing, if I
10 may address the Court, briefly, on behalf of Waheed
11 Hamed, I would join in all of the arguments made by
12 co-counsel today. I believe we have joined in the

13 motions in written format, but I would join all the

14 arguments of the defense counsel.

15 I just want to point out one last thing about

16 the Stein matter. To say that someone bought furniture
17 or someone paid for tuition, can't nearly compare to
18 the millions of dollars that this defense has already
19 cost, and is going to continue to cost. And the, the
20 argument that there should be some sort of punishment
21 for the Defendants who continue to lead their lives,
22 and do actually get a salary, but certainly not a

23 salary that would be anywhere sufficient to support
24 this kind of defense, is irrelevant to the issues that

are before the Court.

N
W
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1 Thank you.
2 MR. HODGE: Your Honor, just briefly, Nejeh
3 Yusuf also joins the arguments of counsel. You've
4 heard the statements and the conduct of the Government,
5 "cocobay on top of yaws", and it just got worse and
6 WOTSE.
7 Thank you.
8 THE COURT: Very well. Thank you, Counsel.
9 Before we adjourn, I would like to recognize
10 the appearance of former Magistrate, Magistrate
11 Resnick. Welcome to my court, Magistrate Resnick.
12 Very well. We stand adjourned.
13 (Thereupon, court adjourned at 12:15 p.m.)
14 % %
15
16 I HEREBY CERTIFY that the foregoing is a
17 correct transcription of the record of the proceedings
18 in the above-entitled matter this 15th day of
19 September, 2009.
20
s/s
21 VALERIE LAWRENCE, RPR
22
23
24

N
(91
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Case
IN THE DISTRICT COURT OF THE VIRGIN ISLANDS "'i,“:‘;ﬂfe;ta;-; v.
DIVISION OF ST. CROIX )
Exhibit
UNITED STATES OF AMERICA, and 13

GOVERNMENT OF THE VIRGIN ISLANDS,
Plaintiff,
v.

FATHI YUSUF MOHAMAD YUSUF,
aka Fathi Yusuf,
WALEED MOHAMMAD HAMED, CRIMINAL NO. 2005-015
aka Wally Hamed,
WAHEED MOHAMMED HAMED,
aka Willie Hamed,
MAHER FATHI YUSUF,
aka Mike Yusuf,
ISAM MOHAMAD YOUSUF,
aka Sam Yousuf,
NEJEH FATHI YUSUF, and
UNITED CORPORATION
d/b/a Plaza Extra,
Defendants.

SUPPLEMENT TO GOVERNMENT’S MOTION FOR RECONSIDERATION

The United States of America and the Government of the Virgin Islands, by and through
undersigned counsel, file this memorandum and the exhibit to supplement the Government’s
Motion for Reconsideration (No. 1007 - Dec. 6, 2008). The exhibit, a transcript of the deposition
testimony of defendant Fathi Yusuf in a civil action before the then-Territorial Court, Idheileh v.

United Corporation, Case No. 156/1997, provides evidence that the individuals identified as

shareholders on United Corporation may not actually own any part of the company. Instead, by
Mr. Yusuf’s own admissions, it appears that the shares and their holders reported on the books and

records of United may not bear any relation to the actual ownership of the corporation. Given the
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uncertainty regarding the true ownership of the company, any distribution of United’s profits must
wait until a post-conviction hearing when the true ownership of the company can be determined.
DISCUSSION
The civil action from which the attached transcript is taken concerns a joint venture entered
into between United Corporation and Mr. Idheileh. As the deposition transcript shows, much of
defendant Fathi Yusuf’s testimony was consumed with an attempt to identify the actual owners of
United Corporation. Mr. Yusuf began with a lengthy history of United Corporation and its various
shareholders. See Exhibit A. In 1983 or 84, Mr Yusuf owned 25% of the corporation, Mohamed
Hamed, his brother-in-law, owned 25%, and the remanding 50% was owned by Mr. Yusuf’s two
nephews. Ex. A, p. 15. It appears that at some point the two nephews were bought out and
Mr. Yusuf and Mr. Hamed each owned 50% of United. Id., pp. 18-20. Such statements were not
the product of trickery. When asked by his own attorney about the ownership of United
Corporation Mr. Yusuf stated as follows:
Q: Okay. Okay. You were asked by Attorney Adams, when it says United
Corporation in this Joint Venture Agreement, in talking about Plaza Extra,
talking about the supermarket on St. Thomas, who owned or who was
partners in United Corporation Plaza Extra at the time before you entered into
that Joint Venture Agreement?
A. It's always, since 1984, Mohammed Hamed.
Q: Okay. So when it says United Corporation —
A. It's really meant me and Mr. Mohammed Hamed.
Id., p. 69.

The books and records did not reflect that Mohamed Hamed owned any interest in United.

Such an omission was not an oversight. In Mr. Yusuf’s own words:
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But I want you please to be aware that my partner’s with me since 1984, and up to now
his name is not in my corporation. And that -- excuse me and that prove my honesty.
Because if I was not honest, my brother-in-law will not let me control his 50 percent.
And I know very well, my wife knows, my children knows, that whatever Plaza Extra
owns in assets, in receivable or payable, we have a 50 percent partner.

Id., p. 23. Indeed, although Mr. Hamed is a 50% partner in United, he was not a director, officer or

even considered a shareholder. Id., pp. 24-25, 26.

At some point, it appears that defendant Waleed Hamed also received an interest in either

United Corporation or the assets held by United. For example:

Q.

> o R

e R

A.

Did there come a time that you indicated to Mr. Idheileh that [Waleed
Hamed] was going to be a partner in the St. Thomas store?

Wally father partner in Plaza Extra since 1984. Mr. Idheileh, I swear to that,
he's aware of that.

But is that stated in the joint Venture Agreement?
Excuse me?
Is that stated in the Joint —

I could no way signed this with Mr. Idheileh without Wally and his father
approval. I already stated that.

And again, I'm going to ask you, sir,
Sure, no problem.
-- does Wally's name or his father appear on that Joint Venture Agreement?

No, sir.

Id., p. 49. As with his father’s ownership interest, Waleed Hamed was not formally documented as

an owner of United or any of its assets even though Mr. Yusuf freely conceded it. Id., p. 57

(describing Waleed Hamed as a “partner” in the grocery business).
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By Fathi Yusuf’s own admission, there was at least one and possibly two partners in United
Corporation who’s interests are not — and would not — be reflected on corporate the books and
records. Indeed, he stated that his wife and children, the putative shareholders of the corporation
would know and admit that “whatever Plaza Extra owns in assets, in receivable or payable, we have
a 50 percent partner.” Given those admissions, there exists an issue of fact over the true ownership
of United Corporation. It is a question of fact that cannot be resolved by resort to an examination of
the books and records of the corporation but must be resolved at a post-conviction hearing.

CONCLUSION

For the reasons stated above as well as in the Government’s Motion for Reconsideration, the
Court should reconsider its November 26, 2008 Order and deny the Motion for Release of
Additional Funds in full.

Respectfully Submitted,

PAUL A. MURPHY
UNITED STATES ATTORNEY

/s/ Mark F. Daly
ALPHONSO ANDREWS
Assistant U.S. Attorney
MARK F. DALY

LORI A. HENDRICKSON
Trial Attorneys

U.S. Department of Justice
P.O. Box 972

Washington, D.C. 20044
Tel: (202) 514-5150

Fax: (202) 616-1786

Dated: July 13, 2009
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CERTIFICATE OF SERVICE

I, Mark F. Daly, certify that on this the 13th day of July, 2009 the foregoing
pleading, the SUPPLEMENT TO GOVERNMENT’S MOTION FOR RECONSIDERATION, was
filed and served on the parties through the Court’s ECF system.

/s/ Mark F. Daly
MARK F. DALY
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FATHI YUSUF,
Called as a witness, having been first duly sworn,
Testified on his oath as follows:
DIRECT EXAMINATION

BY MR. ADAMS:

Q. Good afternoon, Mr. Yusuf.
A. Good afternoon, sir.
Q. As you are aware, we are here today to take your

deposition in the matter of Ahmad Idheileh v.
United Corporation and yourself.

A. Yes.

Q. In that light, sir, I would like to ask you a few
questions. And maybe to begin, if we could get a little
background history on your relationship with Mr. Idheileh.

When did you and Mr. Idhéileh first meet, if
you can recall?

A. We met, I don't know, about twenty, twenty-five
years ago. I don't remember exactly.

Q. And at that time what was the relationship like
before you entered into the business venture?

A. Just like an ordinary Arab, just like we came a
little bit earlier before. That's all.

Q. So you would say it was a very amicable and
friendly relationship?

A. At the first maybe five or ten years, it was no

Cheryl L. Haase
(340) 773-8161
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friendly in there. It was just an Arab who's on St. Croix.

Q. Uh-huh.

A. Walking from house to house, meet him in the
road, I say hello, he meet me in the road. Some occasion we
have met some parties or something. Just an ordinary Arab,
just like a person not what you call a close friend.

Q. Did there ever come a time that the relationship
became a much more friendly and amicable one?

A. Oh, yes. I think after the first ten years we
get to know each other more and more, and we become a person
that I respect, but is not my type of friend. I don't go
beach with him. I don't go dance. We don't go to casino.
We don't go no mosque together. 1It's just a person I
respect. I make sure I respect him if he walk into my
premises.

Q. Did there come a time during those early years
that Mr. Idheileh returned to Jordan, and he -- well, first
let me rephrase the question.

Are you aware of Mr. Idheileh's business
venture into Sea-Mart?
If I knew?

Of his business relationship with Sea-Mart.

A

Q

A. Yes, I'm aware of it, yes.

Q Did there come a time that he left Sea-Mart?
A

Yes.

Cheryl L. Haase
(340) 773-8161
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Q. And did there come a time that Mr. Idheileh, upon
leaving Sea-Mart, was returning to Jordan?

A. Repeat the question please.

Q. Was there a time, upon his leaving Sea-Mart, that
he was returning home to Jordan?

A. Yeah. That's my understanding from him.

Q. Did he, at that time, ask you to or give you a
Power of Attornmey to settle all of his matters with Sea-Mart,
collect his partnership interest?

A. Well, the gentleman, as I told you, he was an
ordinary Arab and we getting closer and closer and closer.

In 1986 I needed money.

Q. Uh-huh.

A. When I opened up Plaza Extra, I was short of
money. I ask him if he will lend me some money. He said,
Why not? 1I'll get it for you tomorrow. I don't remember the
amount of money it was, but in the thousands. I honestly
don't remember exactly. He have give me the money, I asked
him if he need a check from me as a collateral. He said} No,
I trust you. If you want more, I get you more. I get the
money from him because I was short of capital in 1986.

And he was coming very often to the store,
sometime with his wife to shop. His wife would stay in the
store shopping, and he come up to my office and we start to

chat. And the man at that time was looking for me very

Cheryl L. Haase
(340) 773-8161
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decent. He speaks to me nothing but out of what the Quran
says, and I'm a person who like to hear these stories, God
says this, God says that.

So in -- but when he used to come to my office
when I have Plaza Extra in Sion Farm, Mr. Idheileh was aware
very, very well that I have more people with me, such as
Mr. Mohammed Hamed and his son Wally.

Q. But before -- before we get to that, was --
A. No, no, because I'm afraid I might forget what

I'm going to say.

Q. But --

A. Let me please tell you, you ask me my relation
with Mr. --

Q. Ok;y.

A. I am at this moment very happy to explain myself.

Q. Okay.
A I promise Mr. Idheileh that I will pay him as
soon as I get the money, --
Did he --
-- his loan to me.

But did he ask you for a repayment?

» o ¥ o

No. I promise him within as soon as the store
open, we have excess cash, he'll be the first one to get
paid.

Q. Okay.

Cheryl L. Haase
(340) 773-8161
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A. I personally own 50 percent of Plaza Extra in
1986. I own United Shopping Plaza. I'm a member of
United Corporation, who owns United Shopping Plaza. I build
that store, I was struggling for a loan. The whole island
know what I went through. I said I'm going to build this
building no matter what, and hold the supermarket for my
personal use.

It took me three years. I give an offer to
two nephew of mine and my brother-in-law, Mr. Hamed, if they
would like to join me in building up this store together, and
we should not have any problem, if I finish build up the
building, we should have no problem whatsoever to go to the
bank and the bank will grant us the loan to operate the
supermarket. Okay?

During construction -- I'm.going to go a
little bit back to tell you what is my background. During
construction, I was struggling for loan. And at thatvtime
Banco Popular, I remember, came into the Virgin Islands and
took over the majority of interest of First National
Citibank. They buy all their customers, and they was very
hungry to do business in the island because they have
expenses to face and they like to issue loan as fast as
possible to cover their expenses.

Excuse me. Can I have water please if you

don't mind?

Cheryl L. Haase
(340) 773-8161
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MS. VAZZANA: Sure.

A. I have a problem getting a loan. Finally, I been
promigsed verbally from Nova Scotia in the past, and when my
steel came in, *he way the steel came in unfabricated, they
deny me any loan.

THE REPORTER: Unfabricated?

THE WITNESS: Unfabricated. 1It's raw steel.

At that time I don't have no money to buy
fabricated steel, so I went to the mill in Houston and I
bought unfabricated steel. And when the bank comes in, when
the steel comes in and the bank sees it, they says, How you
want me to loan money against this steel? How you going to
put it up? You have no experience.

I explain to them how I would put it up. They
say, Show me your plan. I show them my plan. Granted the
man who did the plan with me at that time is with the chief
building permit at Public Work. He just give me a plan with
not too much specification, because I have no intention to
give it on bid. My intention is I don't have enough money, I
will put this building together.

So what I have is a plan approved by Public
Works with not too much specification on it, and the bank
saw, asked me how could I build the building? I explain to

them and they say, We don't do business that way. They say,

I'm sorry. That's all I have.

Cheryl L. Haase
(340) 773-8161
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So I left Nova Scotia, struggling, left them
not to get a loan, but did not close my account. I struggle
all over looking to get a loan. I went to all local banks at
that time, and everybody says, I'm sorry, we can't help you.
So I find it is a golden opportunity for me to go to Banco
Popular.

So I went to the manager there, I explained to
him my story what Scotia did to me and so he say, I will come
to the site.

When he come to the site where I'm building,
he says, How you going to put this building together?
Where's your plan? I show it to him. It's almost zero, the
specification. Just numbers for me, columns, but the column
doesn't say what thick, what wide. It just give me the
height.

So the bank, he says, Mr. Yusuf, I'm sorry.

We don't do business that way. We have to have somebody
professional plan with full specification. I could see your
plan approved, I could see the steel here, but it's -- you
don't have the proper material or record to take to my board
of director to approve a loan in the millions.

So I understood. My answer to that gentleman
was, unfortunate because of my financial situation, I have to
choose this route. But I promise you, as a man, I will put

that building together. The man told me at that time, I

Cheryl L. Haase
(340) 773-8161
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don't see how you going to put it up. I say, Don't worry,
man. I'll put it together.

He promised me at that time, Mr. Yusuf, I
promise you if you are able to put this steel, turn it into a
shopping center, as soon as you finish, come. I will give
you all the money you need for the supermarket. I says,
Thank you very much, sir.

I know I was at fault. I was not prepared,
you know. I don't have nothing saleable to a bank. So I
rely on my brother for financing, a brother of mine who's in
Kuwait.

And go back a little bit, before I was looking
for financing, my brother was asking me if he could join me
as partner. I said no, I really want to put something for my
children to secure their future and see if the bank give me,
fine. I'm sure I could get it.

After I fail, I called my brother, I said, Are
you still interested? He said yes. He did it for two
reason. He did it to help me as a brother because he don't
want to see me go bankrupt. And at the same time he want to
make sure that he maybe could make some money.

Q. Uh-huh.
A. And my brother, we knows each other very well.
He have a lot of confidence in me. He say if I will do

something, I'll do it. Then my brother start to send me

Cheryl L. Haase
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money.

Because of my ignorant in eXpertise, I
underestimate to my brother. I told him, Oh, I think I could
put this building for a million-and-a-half. The
million-and-a-half run out, so my brother says, Hey, you told
me that amount you'll have a shopping center, and I see
you're too far out.

I say, Brother, all I could tell you is all
your money and my money is going into the building. If I
underestimating, this is nothing but a matter of ignorance.
It's not a matter of trust. He say, I know you, you don't
keep my money.

So what we did with my brother, I was supposed
to do 60 percent for me, 40 percent for my brother. As the
number I gave him used, he says, Look, I enter with you to
give me forty and you sixty. I will give you more money if
you would give me 50 percent.

Q. So that's how you ended up with 50 percent.
A, I would give you -- I will, if you would give me
50/50, I1I'1l send you more money to finish the building.

I say, Look, man. Your children and my
children are the same. You's my brother. I'm not going
to -- you'll get fifty, right? I told him that on the phone.

He send. His money finish. I asked him for

the last 300,000. I could finish the shopping center with

Cheryl L. Haase
(340) 773-8161
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the last 300,000. My brother denied he don't have any more
money to give me. I should go and look somewhere else.

I know my brother have, but my brother, with
respect to him, a man don't like to go with tough decision,
so he deny me that he have any more money. And I was
struggling going to the bank to get some loan. But at the
same time, really, I don't want to mortgage a whole shopping
center with five-and-a-half acre for about three hundred
thousand dollars. I don't want to hook myself.

So while I was building, Sunshine Supermarket
opened. Okay? And it happened that somebody part owner on
Sunshine spread the word around or mention some word how much
they sold as their grand opening. So I have two nephew, one
my brother's side and one from my sister's side, and I have
my brother-in-law is Mr. Mohammed Hamed. .I know the three of
them have money, and I know and they know that I don't have
the money.

They says, Uncle, I don't think we should stay
in the furniture business. I think we should open up a
supermarket. I says, Well, if you want, you guys bring me
the money, I finish the building and I can assure you that a
loan will come.

So I have a brother, Sam, I remember he gave
me I don't remember exactly, 245,000. My daughter -- my

sister son, the one who was translating this morning, think

Cheryl L. Haase
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he gave me about 275,000, and to be 25 percent each,
25 percent for my sister son, 25 percent for my brother son,
25 percent for me.

But before I continue, I'm going to -- I would
like to go back a little bit more to clear something. When I
was in the financial difficulty, when I was in financial
difficulty, my brother-in-law, he knew. I shouldn't -- he
start to bring me money. Okay? He own a grocery, Mohammed
Hamed, while I was building, and he have some cash. He knew
I'm tight.

He start to bring me money. Bring me I think
5,000, 10,000. I took it. After that I say, Look, we
family, we want to stay family. I can't take no money from
you because I don't see how I could pay you back. So he
insisted, Take the money. If you can afford to, maybe pay
me. And if you can't, forget about it. Okay. He kept
giving me. I tell him, Under this condition I will take it.
I will take it.

He kept giving me until $200,000. Every
dollar he make profit, he give it to me. He win the lottery
twice, he gave it to me. All right? That time the man have
a little grocery, they call Estate Carlton Grocery. Very
small, less than 1,000 square foot, but he was a very hard
worker with his children. And it was, you know, just like a

convenience mom-and-pop stores. He was covering expenses and

Chervl L. Haase
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saving money.

I say, Brother-in-law, you want to be a
partner too? He said, Why not? You know, as a family, we
sit down. Says, How much more can you raise? Say, I could
raise 200,000 more. I said, Okay. Sell your grocery. I'll
take the two hundred, four hundred. You will become
25 percent partner.

So we end up I'm 25 percent, my two nephew 25
each, and my brother-in-law, Mohammed Hamed, 25 percent. I
don't recall the year, could be '83 or '84, but at least
thanks God in the year that Sunshine Supermarket opened,
because his supermarket is the one who carries these two
young men and my brother to go into the supermarket with me.
So I have their money, I finish the building.

We call the refrigeration manufacturer, not to
waste time. We book an order for our refrigeration, and we
committed to it. And from their money I have paid $100,000
deposit on the equipment. I was so sure the gentleman at
Banco Popular, he promised me, you know. Everything were
look to go me encouraging. And especially at that time I'm
sure anybody in St. Croix in the past twenty, thirty years,
he knew that that building will never go up. Only maybe six
people in St. Croix at that time says I might be able to put
it up. But 99.9 of St. Croix resident, they were looking at

me as a fool.
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But I was confident in myself. I have, when I
determine something, I have strong determination and I'm not
afraid to work. So as I hit the bank and says, Hey, you got
away with the building, how I know ycu going to make it in
supermarket? You have no experience in the supermarket. How
could you make it?

I say, Look, man, you promised me. And then
look, my friend, I'm not trying to learn how to drive. I am
a driver. I'm a retailer. If you move me from clothing,
shoes, furniture to supermarket, it will take me no time to
learn, becauée the retailing business is already in my blood,
just like a driver. He drive a small standard car or a small
pickup, it wouldn't take him no too long to drive a trailer
tractor, because he know the basic of the traffic, where to
stop, where to yield, where to speed, which gear to change.

And I told him, trying to convince the bank
manager, Don't worry, man. I could be like a driver
switching from driving a pickup, I could drive a trailer load

easy in two weeks. It's completely different to somebody

‘that never knows how to drive. You want to bring him from

never knows how to drive, it could be, never being in a car,
and you may want him to drive a trailer. 1I'm not that type
of person.

This is one of the ways I was convincing the

bank manager. Unfortunate at that time, I was talking to the

Chervl T.. Haage
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man and he look at me, he underestimate. It came to an
extent, I tell him, Look, sir. I respect your profession.
You're the bank manager. I respect that. And I want you to
regpect my vrofession. I'm a retailer. Everybody have a way
of making a living. Oh, I been denied.

Then, but when I been denied, I have to tell
my partner what's going on. I been entrusted to handle the
job perfect, and I am obligated to report to my partner to
anything that happened. I told my nephews and I told my
partner, Hey, I can't get a loan, but I'm not giving up.

4 So two, three days later my two nephews split,
say, We don't want to be with you no more, and we want our
money. I say I don't have no money to pay you. The money's
there, but if you want to leave because I default, you free
to leave.

How we going to get paid?

I says, Shopping center is 50 percent owned by
you uncle and 50 percent by me. I have to feed my children
first, and whatever left over, I'll be more than happy to
give it to you. Okay. What do you want us -- what do you
want to pay us for rent of our money?

We come to an agreement, I pay them 12 percent
on their money, and 150,000 default because I don't fulfill
my commitment. I accepted that. We wait until my partner,

which is my brother, came. He's an older man. And we came

Chervl L. Haase
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1 up to Mr. Mohammed Hamed, I say, You want to follow them? He
2 say, Yeah, I will follow them, but do you have any money to
3 give? 1 say, Look, Mr. Hamed, you know I don't have no
4 money. It's in the building, and I put down payment in the
5 refrigeration. But if you want to follow them, if you don't
6 feel I'm doing the best I can, if you want to follow them,
7 you're free to follow them. 1I'll pay you the same penalty,
8 75,000. I will give you 12 percent on your 400,000.
9 He says, Hey. If you don't have no money,
10 it's no use for me to split. I'm going to stay with you.
11 All right. f say, Okay. You want to stay with me, fine. I
12 am with you, I am willing to mortgage whatever the

13 corporation own. Corporation owned by me and my wife at that

14 time.
15 Q. Uh-huh.
16 A. And my partner only put in $400,000. That's all

17 he put in, and he will own the supermarket. I have no

18 problem. I told my partner, Look, I'll take you under one

19 condition. We will work on this, and I'm obligated to be

20 your partner as long as you want me to be your partner until
21 we lose $800,000. If I lose 400,000 to match your 400,000, I
22 have all the right to tell you, Hey, we split, and I don't

23 owe you nothing.

24 They say, Mr. Yusuf, we knows each other. I

25 trust you. I keep going. Okay. Now, I told him about the

Chervl IL.. Haase
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two partner left, Mr. Hamed. You know, these two guys, they
left, my two nephew, they was your partner and my partner.
give you a choice. 1f you pay penalty with me and pay the
interest with me, whatever they left is for me and you. But
if I must pay them the one-fifty penalty and pay them

12 percent, then Plaza Extra Supermarket will stay
three-quarter for Yusuf and only one-quarter for you.

He says, Do whatever you think is right. I
tell him, You want my advice? I be honest with you. You
better off take 50 percent. So he took the 50 percent.

Q. ﬁSt to cut you short, Mr. Yusuf, but we have to
play with time, and I appreciate the history as far as
Plaza Extra St. Croix and United Corporation, but I want to
focus primarily right now on your relationship with
Mr. Idheileh.

There came a time that the two of you entered
into talks about Plaza Extra on St. Thomas?

A. May I interrupt you, sir? I cannot build a roof
before a foundation. The problem is you ask me who I am,
where I come from. I am explaining myself. I want to show
to you and the court that Mohammed Hamed is way before
Plaza Extra was opened with me, he was my partner. And
Mr. Idheileh, he himself knows, because the money he lend me
when I open up Plaza Extra, he was getting paid from Wally.

I'm a person, if I run a business, I want to

I
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stay clean. You know what I mean, clean? I'm the final
decision man. I don't give that to anybody. Excuse me. But
when it come to money, I don't touch.

When I open up Plaza Extra Supermarket, who
was in charge of the money at that time is Wally Hamed. When
this gentleman, Mr. Idheileh, lend me his money as a friend,
I have never signed for him. Who paid him? I never pay him
back. My partner's son is the one who pay him back. And he
knew, because he come to my office once or twice a week. And
he's not the only one knew. Every single Arab in the Virgin
Islands knew~that Mr. Mohammed Hamed is my partner, way
before Plaza Extra was opened.

Now, should I ask him or continue?

MS. VAZZANA: He's ready to give you a next
question.

Q. {Mr. Adams) My quéstion to you, sir, is there
came a point in time that you and Idheileh started to, or
started to have some discussions about Plaza Extra on
St. Thomas, is that correct?

A. Repeat the question please.

Q. There came a point in time that you and
plaintiff, Mr. Idheileh, entered into negotiation about a
partnership, entering into a partnership with Plaza Extra on
St. Thomas, is that correct?

A. I can answer that if I could explain it.

Cheryl L. Haase




Case: 1:03-cv-OUDESD-RALSIVEC Dbounmeaht#119114  Filed: 00/28/02 Page 21 of 96

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FATHI YUSUF -- DIRECT

But first --
I'll answer it if I'm allowed to explain it.

Okay. But not too long, please.

> © ¥ ©

See, when I owned United Shopping Plaza, that
building is absolutely for me and my family. And I was
occupying a small office in that shopping center.

Oh, I'm -- let me go back a little bit. The
reason why I was in that office, because wmy supermarket was
burned down. Otherwise, I will never be out of Plaza Extra.
And I was doing my work in a small office in United Shopping
Plaza. I usea to go, you know, all my books, my record, have
a desk, coffee machine, make my rent invoices. I do what I
have to do.

I see Mr. Idheileh come knock on my door, Come
on in. Shake hand, I offer him coffee. I don't remember
whether he took it or not. I say, I tell him, What can I do
for you? How come you're back? I understand that you sold
Sea-Mart not to come back to the Virgin Islands. Your
intention was to sell Sea-Mart and go home. I could see you
here now.

He say, Yes, things is tough back home and I
decided to come back. I say, Well, what are you planning to
do? It's a friendly discussion. He say, I would like to be
your partner in St. Thomas too. I says, You know, I don't

have the final word. I will check with my partner,

Chervl T.. Haase
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Mr. Hamed.

And he were telling me that he's the man was
running Sea-Mart, he's this and he's that and he's that and
he's that. And I want to make a comment on this. There is
no one in the Virgin Islands can put words together more than
this man, and I could -- excuse me --

Q. Mr. Yusuf --

A. -- I could swear that 90 percent of what he says
is false. I get to know him.

Q. Mr. Yusuf --

A. E&cuse me. Let me -- now, when he say I want a
partner, I have confidence in this man could run a business
based on what he told me.

Q. Okéy. Well, Mr. Yusuf -- Mr. Yusuf, --

A. Uh-huh.

Q. -- outside of that, did the two of you reach to
an agreement where there will be a partnership?

A. After I consult with my partner.

Q. Okay. Now, did there come a point in time that a
Joint Venture Agreement was signed?

A. Yes.

Q. And who were the signatories to that Joint
Venture Agreement?

A. I honestly, I haven't looked at it for a long

time. If you will show it to me --

Cheryl L. Haase




Case: 1.02-cx-00UER-RALSIVEBC Dbouumeaht#119114  Filed: 0G/28/02 Rage 23 of 96

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FATHI YUSUF -- DIRECT

MR. ADAMS: Let the record indicate I'm
showing Mr. Yusuf a copy of the Joint Venture Agreement.
A. I sees Mr. Idheileh and myself and Notary Public,
and I believe it's a witness underneath. I don't know.
Q. (Mr. Adams) Now --
A, Notary Public someplace else, and the same
witness, and my signature repeated again on a different page.

My son. Yeah, my son is the president of United Corporation.

Q. Now, sir, the Joint Venture Agreement is between
whom?

A. ﬁetween -- if you have to look at it this way, --

Q. No, no, I'm looking --

A. -- between me, my partner and him.

Q. No, Mr. Yusuf. Let us look at the Joint Venture
Agreement that was signed.

A. Yeah, I seen it. United Corporation.

Q. Thank you.

A. But I want you please to be aware that my
partner's with me since 1984, and up to now his name is not
in my corporation. And that -- excuse me -- and that prove
my honesty. Because if I was not honest, my brother-in-law
will not let me control his 50 percent. And I know very
well, my wife knows, my children knows, that whatever
Plaza Extra owns in assets, in receivable or payable, we have

a 50 percent partner.
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But due to my honesty --
Q. Now --
A. Excuse me. I want to clear who I am.

-- my partner, he have never have it in
writing from me.

Q. Mr. Yusuf --

MS. VAZZANA: Okay. The question was the
question was simple: Who it says the Joint Venture Agreement
is between.

THE WITNESS: Actually, between
United Corporétion and Mr. Ahmad Idheileh.

Q. (Mr. Adams) Is there anywhere in that Joint
Venture Agreement does the name Mr. Mohammed Hamed --

MS. VAZZANA: Hamed.

Q. -- appear anywhere in that joint venture?
A. No.
Q. Is United Corporation the owner of Plaza Extra

St. Croix?

A. Yes.

Q. Is Mr. Hamed an officer of United Corporation?
A. Who?

Q. Mohammed Hamed.

A. No, he's not an officer.

Q. He's not an officer of United Corporation?

A, No.

Cheryl L. Haase
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Q. Is he a member of the Board of Directors of

United Corporation?

A. No.

Q. Is he a shareholder in United Corporation?

A. No.

Q. So as far as this Joint Venture Agreement is
concerned, --

A. Uh-huh.

Q. -- it was a Joint Venture Agreement between
United Corporation and Mr. Ahmad Idheileh?

A, 6h, you can put it how you want to put it. My
understanding and Mr. Idheileh understanding --

Q. Sorry --

A. Wait a minute. We have to go to the fact. You
looking to find facts, and I am telling you the fact. The
venture agreement can no way be done without the approval of
Mr. Mohammed Hamed. And Mr. Idheileh knew when he come to
me, I tell him I cannot give you an answer, but I promise you
I will convince my partner.

And I was successful in convincing my partner

to accept him as an additional partner.

Q. Now, if that is the case, sir --

A. This is the case.

Q. If that was the case, sir, then why was not
there -- why does Mr. Hamed's name not appear on the Joint

Cheryl L. Haase
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Venture Agreement?

A. Because he's not in the -- Mohammed is not with
me, in the past anyhow, nine years ago. Where he going to
come from with no base? Can you put roof without foundation?
You's an attorney. Answer my question.

MS. VAZZANA: He doesn't have to answer your
question.

A. There's a confidence between me and my partner,
my family. There is a very, very, very high confidence.

Q. (Mr. Adams) Mr. Yusuf, granted that may be the
case.

A. But see, the main point, sir, Mr. Idheileh could
no way get in without Mr. Mohammed Hamed approval.

Q. Then I again ask you, Mr. Yusuf, is Mr. Hamed
either an officer, director or shareholder of
United Corporation?

A. Who, Hamed?

Q Hamed.

A. No, he's not.

Q Thank you, sir.

Pursuant to the Joint Venture Agreement, if we
can look at Paragraph 1?
A. Yeah, I see it.
Q. Mr. Idheileh agreed to invest $750,000 in the

supermarket, is that correct?

Cheryl L. Haase
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A. That's correct.

Q. Pursuant to Paragraph 2, he would then receive
33 percent of the net profits and share in 33 percent of the
net loss, is that correct?

A. That's correct.

Q. Is there anywhere in this Joint Venture
Agreement, sir, that indicate what United Corporation's

investment into this Joint Venture Agreement would be?

A. The investment is the --

Q. In terms of --

A, -- collateral, --

Q. In terms of --

A. -- whatever loan is necessary.

Q. Is that stated in the Joint Venture Agreement?
A, The collateral of whatever money needed to run

that supermarket.
Q. Sir, is that stated in the Joint Venture
Agreement ?
A. I think so. I don't know.
(To Attorney Vazzana:) Says that?
MS. VAZZANA: No.
THE WITNESS: Well, we have to -- it does say
someplace.
No, we get a loan. Put together a $5 million

loan just because you have a clean shirt and clean pants?
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Q. My point is, sir --

A. Just on the basis of --

Allow me to read this, because it's
understood.

Q. Sir, I will give you a couple minutes so that you
will be able to read the document so you can refresh your
memory.

(Short recess taken.)
MS. VAZZANA: Let's get back on the record
with the answer to that question.
Do you want to read that last question,
Cheryl?
THE REPORTER: "Sir, is that stated in the
Joint Venture Agreement?"

A. Ask me the question again please.

Q. (Mr. Adams) Sir, does the Joint Venture
Agreement mention what the initial investment of
United Corporation would be?

A. Oh. I permit to explain?

Q. No, no. 1Is it mentioned in --

A. I don't know. I don't know. I see you laughing.
Supermarket need $8 million, not 750,000.

Q. Sir. Sir, again, the Joint Venture Agreement
states that Mr. Idheileh's initial investment would be

$750,0007?
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A. Yeah.

Q. Is there anywhere in that Joint Venture Agreement
or anywhere does it mentions what the initial investment of
United Corporation --

A. The initial investment was our collateral.

MS. VAZZANA: Hold on. He wants you to look
at the paper and say yes or no, is there anything in the
paper that says that?

A, No.

Q. (Mr. Adams) Okay. The Joint Venture Agreement
stated Mr. I&heileh will receive 33 percent of the profit and
pay 33 percent of the net loss.

A, Uh-huh.

Q. Does the Joint Venture Agreement state what the

percentage of net profits and loss for United Corporation

would be?

A. No. That particular supermarket --
Q. Does the joint venture --
A. Excuse me. You want to talk to me or to my

cousin? You talking to me, you need the truth from me.

Q. Mr. Yusuf --

A. This contract mean St. Thomas store, St. Thomas
Plaza Extra store.

Q. That's what we're talking about, sir.

A, That's it.

Cheryl L. Haase
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Q. Does the Joint Venture Agreement --

A. Uh-huh.

Q. -- which you entered into with Mr. Idheileh --
A. Yeah.

Q. ~ -- state what the net profit or percentage net

profit or loss would be for United Corporation?

A. Oh, no. Nobody could have printed that.

Q. But yet it states Mr. Idheileh will receive
33 percent of the net profit and 33 percent of the net loss,
does it not?

A. feah. But this contract is made to run
Plaza Extra in St. Thomas.

Q. Yes, sir. I agree that's the only thing that
we're concerned about.

A. This is the intention of this contract.

MS. VAZZANA: Right.
Q. (Mr. Adams) Agreed.
A. And he's entitled of 33 of the profit of that

business, and he is responsible for 33 percent of that loss.

Q. ‘And that is what is stated in the agreement.
A. Yeah.
Q. But my question to you, sir, does the agreement

state what the percentage profit or the percentage loss for
United Corporation would be?

A. Yeah, it's matching him.

Cheryl L. Haase
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Is it stated in this document?

Q
A. No, no. In this it says 66 percent.

Q Can you sho& that to me?

A Someplace in there it's 66 percent, it say. And
if it doesn't say, everything is a hundred percent.
Everything is a hundred percent. Thirty-three percent is a
third. Even if it isn't mentioned, if he's responsible for
33 percent of the loss --

Q. Mr. Yusuf --

A. Excuse me. Let me finish. I have a turn to
talk.

-- and he is entitled to 33 percent of the
profit, --
"MS. VAZZANA: Okay.

A, -- 33 percent of what?

Of 100 percent. So if it not mentioned here,
I don't know if it mentioned. You could read it and see.

MS. VAZZANA: No, it doesn't say.

THE WITNESS: Yeah. But it automatically
applies.

MS. VAZZANA: That's all you need to say, it
doesn't say it but --

THE WITNESS: It automatically applied.

MR. ADAMS: I lost my train of thought. One

minute please.
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Q. Mr. Yusuf, can you state for the record, since
you were a party to this agreement and since this is an
agreement that was entered into between you, as a negotiator
for United Corporation, and Mr. Idheileh, can you state why
the initial investment for United Corporation was not
included in this agreement?

A. No, we couldn't include it because we --

United Corporation have an assets and have reputation and
already dealt with lending institute. We was not determining
exactly, exactly how much Plaza Extra in St. Thomas is going

to cost us.

Q. Now -~
A. Excuse me.
Q. Now --

A. I told the gentleman, Pay the seven-fifty and I
will get whatever loan necessary to keep that store
operating.

Q. Now, Mr. Yusuf, was that statement that you told
to Mr. Idheileh included in the Joint Venture Agreement?

A. It's understood, but it's not included maybe.

Q. Now, you stated that it was understood that
66 percent would be United Corporation's share?

A. For me and my partner.

Q. United Corporation's share?

A. And that meant --
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Q. Now --

A. -- and that meant with the 100 percent knowledge
of Mr. Ahmed Idheileh.

Q. Now, sir, was that assumption, or as you state,

that's not included in this agreement, is it?

A. But it meant to.
Q. It was meant to, but it is not included.
A. It meant to. That's what count. This is just a

piece of paper. Trust me.

Q. Thank you very much, sir.

A ft is a piece of paper to show an agreement.
Q. Thank you very much, sir.

A. But it is not in detail.

Q Thank you very much.

Mr. Yusuf, did there come a point, or a point
in time that Mr. Idheileh started to pay down on his
investment?

A. Excuse me?

Q. Did there come a point in time that Mr. Idheileh
started to pay down on his investment?

A. Yeah, he paid. He paid me two payment, I think.

MR. ADAMS: I have one of these that's
missing. I apologize. 1I'll have to get a copy for you.

MS. VAZZANA: Oh, our production to you? Our

production of documents?
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MR. ADAMS: No. These are just -- my client
just gave them to me.

MS. VAZZANA: We need to see them before you
show it to him.

MR. ADAMS: Yeah.

And I will show first to your attorney and
then to you, sir, a copy of a bank receipt, deposit receipt
dated December 2nd, 1992 in the amount of $52,960.

MS. VAZZANA: Do you want to mark that first
before you ask the question?

. (Deposition Exhibit No. 1 was
marked for identification.)

Q. (Mr. Adams) Now, before I ask you a question on
the exhibit, Mr. Yusuf, at the time that you started
construction of Plaza Extra on St. Thomas, =--

A. Uh-huh.

Q. -- was there an account open at any banking
institution for Plaza Extra St. Thomas on St. Thomas?

A. Well, it was opened, but I don't remember when.

Q. But would you say was the account opened during
the time or at the time you entered into the agreement with
Mr. Ahmad Idheileh?

A. Yeah, it was an account opened, but it --

signature was on it.

Q. Now, I show you what has been marked as plaintiff
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1 Exhibit No. 1, and ask if you recognize that document?

2 A. I've seen it. 1It's a CoreStates deposit slip of
3 $52,960 dated September 2nd, 1992.

4 Q. Now, do you recall if that represents the first
5 payment given to you by Mr.lIdheileh?

6 A. I don't remember.

7 Q. Okay. And to whose account was this money

8 deposited?

9 A. Excuse me, sir?
10 Q. To whose account was this money deposited?
11 A. I don't remember whose account. The reason 1 say

12 I don't remember, because we have several accounts.

13 Q. Okay. 8Sir, if you can look at the deposit slip.
14 A. Oh, look at it closer? Okay.

15 It was deposited into United Corpofatioh.

16 Q. And sir, it could be that this money may

17 represent money that was paid to you by Mr. Idheileh?

18 A. What I remember, sir, is Mr. Idheileh transfer

19 some money to me from Cayman Island, about four hundred and
20 change. That's, to my recollection, that's his first

21 payment.

22 Q. Okay. Okay. Going to have marked as Plaintiff's
23 Exhibit No. 2 another deposit slip.

24 A. Uh-huh.

25 Q. In the amount of --
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A. 29,000.

Q. -- $29,900, December 9, 1992, with the same I
think CoreStates Bank to the account of United Corporation.

(Deposition Exhibit No. 2 was
marked for identification.)

Q. (Mr. Adams) Does that reflect or refresh your
memory as to whether or not it represents a payment that was
made to you by Mr. Idheileh?

A. I already answered that question, sir. I told
you the first payment, as far as I'm concerned, to the best
of my abilit& and knowledge, I received it through a cable
from Cayman Islands. That's all I remember.

Q. Okay. Now, you said you also stated you recall
that it was two payments. That you -- you believe that
Mr. Idheileh paid you in two payments?

A. I don't even recall he pay me these payments. I
don't recall. I told you what I recall.

Q. Okay. 8Sir, I will show you what we will mark as
Plaintiff's Exhibit No. 3.

(Deposition Exhibit No. 3 was
marked for identification.)
A. Excuse me. Let me look at it.
Yeah, that's the one 1 remember.
Q. (Mx. Adams) Okay. Sir, so do you recall that

payment?
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A. Yeah, I recall that.

Q. Where was that payment deposited, sir?

A. I have no idea. Let me see. It have to be in
one of our accounts.

Q. Would it be fair to say, sir, that you deposited
it into a Prudential-Bache account?

Would it be fair to say it may have been
deposited into a Prudential-Bache account?

A. I don't know. Could be.

Q. Do you recall at any time, sir, receiving payment
in the amouné of $164,845.27 from Mr. --

A. I don't recall ali this. Aall I recall, sir, is I
received $750,000 from Mr. Ahmed Idheileh. That's all I
could put my life into. No more, no less.

Q. Now, do you recall, sir, whether that payment of
$164,000 was deposited into United Corporation's account?

A, I have no idea.

Q. I will show you what we'll mark as Plaintiff's
Exhibit No. 4.

(Deposition Exhibit No. 4 was
marked for identification.)

A. This is into Prudential-Bache.

Q. (Mr. Adams) Would that represent payment from
Mr. Idheileh?

A Could be.

Cheryl L. Haase




Case: 1.02-cx-00UER-RALSIVBC Dbouureaht#119414  Filed: 06/258/02 %ge 38 of 96

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FATHI YUSUF -- DIRECT

Q. Let me show you what will be marked as

Plaintiff's Exhibit No. 5.

(Deposition Exhibit No. 5 was

marked for identification.)

Q. (Mr. Adams) Do you recognize those checks, sir?
A. Yes.
Q. Do those two checks represent the total that was

included in Plaintiff's Exhibit No. 4?

A. Whatever they give, whatever this is -- yes.
Yes.

Q. Now, looking at Plaintiff's Exhibit No. 4, --

A. Uh-huh.

Q. -- in whose name is the account?

A. United Corporation.

Q. And what is the purpose of that account at
Prudential-Bache?

A, Stocks.

Q. At the time that you entered into the agreement
with Mr. Idheileh, did you at any time indicate to him that
his investments would be placed in the stock market?

A. He pays me --

Q. Sir, it's either a yes or no answer.

A. I don't recall. I maybe told him that. I maybe
told him that. Maybe yes, maybe no. He didn't give me the

money to walk with it in the street. 1I'm free to put it
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anywhere, but I'm responsible for it.

Q.

Mr. Yusuf, pursuant to the Joint Venture

Agreement --

A.

» © ¥ ©

Q.

Uh-huh.

-- that you entered into with Mr. Idheileh, --
Yes.

-- would you consider him to be a partner?
Yes.

And as a partner, will he not have to be informed

as to the income or the investments of the partnership?

A
Q.
A

Q.

He was a partner.
Yes or no, sir?
Excuge me. He was an active partner.

Yes or no, sir? Will he not have to be informed

about the investments of the partnership?

A.

It was not, if it's anything that was not

invested for me and him.

Q.

Yes or no, sir. Would, as a full partner, would

he not have to be informed?

A.

He was not my partner at that time in actual

work. He was my partner in paper. He was my partner on

paper until we finish Plaza Extra St. Thomas.

Q.

Sir, this Joint Venture Agreement --
Uh-huh.

-- was signed prior to construction at Plaza

Cheryl L. Haase
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Extra St. Thomas, was it not, sir?

A. I think it's -- let me look at the date.
Q. Is it before?
A. I think it was during, during construction.

See, I want you please to be aware I was not
responsible for the construction. The landlord --
Q. We're not talking about that, sir.
MS. VAZZANA: He just asked you the date.
aA. I'll tell you. Hold on.
Ninety-two, about close to a year earlier
before the sgore opened.
Q. So it was during -- during the, would you say it
was during the construction period that you entered into this

agreement with Mr. Idheileh?

A. Yes.

Q. And at that time, pursuant to this agreement, was
he a partner with United Corporation in Plaza Extra
st. Thomas?

A. Yes.

Q. As a partner, was he not entitled to know about
the investments of the partnership?

A. The money he gave --

Q. Yes or no, sir? Was he not entitled to know
about the investments of the partnership and where the

investments went?
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A. It was not an investment for me and him. It was
a down payment until the store opened.

Q. Sir, I would direct your attention once again to
Paragraph 1 on Page 1 of the Joint Venture Agreement.

A. Yeah.

Q. Can you read that for me, sir?

A. Idheileh agrees to invest 750,000 in the
supermarket. This investment shall be paid to United at
least thirty days before the opening of the supermarket.
Interest shall not be earned or paid on this investment in
the supermarget at any time.

Q. Okay. Now, based on what you just read, --

A. Uh-huh.

Q. -- does this document state that Mr. Idheileh's
$750,000 was a down payment, or an investment into the
supermarket?

A. Investment into the supermarket, and all the
investment he's exposed to.

Q. Okay. Now, I ask you once again, once he paid
his investment into the supermarket, into Plaza Extra, once
he paid you his investment, was he not entitled to know where
the wmoney went?

A. No, he's not entitled to know, because it's
not he going to say. He know very well --

Q. No, sir.

Cheryl L. Haase




Case: 1:03-cr-O0DER-RVALSIVEC Dbonomen##1194t4 Filed: 00/258/02 42age 42 of 96

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FATHI YUSUF -- DIRECT

A. -- his money is safe.

And this is not the only egg I have, my
friend.

Q. My question to you, sir --

So let me get back to Plaintiff's Exhibit
No. 4. Did you, to the best of your recollection, ever tell
Mr. Idheileh that his money was going to be invested into
Prudential-Bache?

A. Maybe I told him that. I could have. We could
have discussed it at the time.

Q. ﬁas that discussed prior to the signing of this
agreement?

A. It could be. It could be. He gave me that money
conditioned to be a partner in the supermarket. I did not
receive that money under no any other condition what to do
with it.

Q. Okay. Then let me ask you this question, sir:
Then you're stating that once he paid his investment to
you, --

A. Uh-huh.

Q. -- he had no further say as to how that money was
to be used?

A. If it's the supermarket, I don't make a move
without consulting with my partner.

Q. No, that's not my question, sir. My question to
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you is that after he paid his $750,000, --
A, Uh-huh.

Q. -- is it your position that he had nothing

further to say about that money, or how it was to be used?

A. Sure he have to -- he have entitled to know where
his money went.

Q. That's what I've been asking, sir.

A. Uh-huh.

Q. That was just --

A. I wouldn't deny that, no.

Q. fhen, again, to the best of your recollection,
was he aware that his $750,000 was going to be used in the
stock market?

A. Maybe we discussed it, you know. It was not done
secretly. I mean we were friend. We could have discussed
it.

Q. Was it a part -- was it a part of your agreement
in your agreement at the time that you were negotiating, was
it discussed at that point?

A. The agreement?

Q. Was it discussed at that point what his $750,000
was to be used for?

A. I'm not sure. I'm sure maybe we discussed it.
Maybe we discussed. I cannot answer this yes or no, because

if I do something, I don't do anything in hiding.
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Q. Now, sir, did there come a time that -- or did
you secure any type of financing to assist with the
construction of Plaza Extra St. Thomas?

A. Yeah, I secured financing I think in June.

Q. And do you recall what the amount -- the amount
of that financing was?

A. I think it was about -- I'm not too sure exactly.
Could be five or five-and-a-half million.

Q. Okay, sir --

A. But around that neighborhood.

Q. And that loan was made out to whom?

A, To United Corporation.
Q. Was that loan made prior to or after the joint --

the signing of the joint venture?

A. After.

Q. After the signing of the joint venture?

A Yes, sir.

Q. Did you consult with Mr. Idheileh about the
securing of this loan?

A. Repeat the question please.

Q. Did you consult with Mr. Idheileh about the
securing of this loan.

A. The sharing of that loan?

Q. The securing. Did you consult with him that

United Corporation would receive this loan for --
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A. Yeah.

Q. -- Plaza Extra St. Thomas?

A. Yeah, he's aware of that.

Q. Was that United Corporation's initial investment
into Plaza Extra St. Thomas?

A. Yes.

Q. And --

A. And go back a little bit. I think we have a lot
more investment before the loan. I think we invested maybe a
million dollars before we get the loan, you know.

Q. dkay. Now --

A. At least, I would say at least a million dollars
before we get the loan.

Q. Was ﬁr. Idheileh aware of that?

A. .Excuse me?

Q. Was Mr., Idheileh, as a partner in the joint

venture, aware of that investment?

A. Yeah, he's aware.
Q. Now, once you secured the loan, was the loan used
to pay -- to assist in the payment for inventory as well as

equipment and merchandise for the store?

A. Yes.

Q. Was any of that money used or placed into the
Prudential-Bache account?

A. Maybe. Because maybe I lend St. Thomas store all
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of my money. See, the deal between me and Mr. Idheileh is he

put seven-fifty, and I secure the necessary loan, and we run
the store and all of us pays the interest. Now, way before I
get the loan, I already pay three-fifty to the landlord to
give me additional 10,000 square foot free of rent, and this
has got to be before June. And I put deposit on all the
1necessary equipment way before I get the loan.

Naturally, I must have spent a lot more than
geven-fifty, so if I gend a two thousand two, thousand four,
I don't remember. He was aware of all the books.

Q. ﬁsw, is this --

A. Excuse me néw; And any excess of the seven-fifty
I know in St. Thomas owes Mr. Idheileh to go in seven-fifty,
but I'm entitlea to get back anything that I invested before
the loan anything in excess of the seven-fifty. |

Q. Now, was there any written agreement to that
effect?

A. We have no written. We have understanding, but

no written agreement.

Q. No written agreement to that effect?

A. No.

Q. Is there any documentation to show your initial
investment?

Let me ask for point of clarification, was it

your personal investment or United Corporation's?
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A. United Corporation investment in my behalf and my
partner behalf.

Q. No, sir. I'm asking was the money that you state
that may have been initially invested somewhere in the
neighborhood of a million dollars, --

A. Maybe more.

Q. -- maybe more, was that money invested by you
personally or was it invested by United Corporation?

A. By United Corporation.

Q. Was there any agreement between
United Corpoéation and Mr. Idheileh that there would be some
sort of repayment for that money?

A. There's no such an agreement, no.

Q. Okay, sir. Now, I direct your attention to your
affidavit. You state that on Paragraph No. 10 --

A. Uh-huh.

Q. -- on Paragraph No. 10, and I would have that
marked as 6, under the Joint Venture Agreement Mr. Idheileh
was responsible, among others, hiring all employees, writing
all checks, counting all money, general supervision of all
employees and stocking the store?

(Deposition Exhibit No. & was
marked for identification.)

A. Yes.

Q. (Mr. Adams) Did there come a time that

Cheryl L. Haase




Case: 1.02-cx-00UER-RALSIVBC Dbouureaht#119414  Filed: 06/258/02 l4§ge 48 of 96

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FATHI YUSUF¥ -- DIRECT

Mr. Idheileh's responsibility as far as stated in Paragraph
10 was taken away from him?

A. Never.

Q. pid there come a time that Mr. Wally Hamed was
given the authority to hire all employeesg?

A. It could have been. It could be we discussed
with everybody approval.

Q. And when you say everybody's approval, who are
you talking about?

A. Mr. Idheileh, myself and Waliy.

Q. ﬁid there come a time that the general
supervision of all the employees shifted from Mr. Idheileh to
Mr. Wally Hamed?

A. Mr. Idheileh was highly, highly respected during
our partnership. We have never take any authority from him
without his approval.

Q. Now, did there come a time thatvyou indicated to
Mr. Idheileh that Wally was a partner in the St. Thomas
store?

A. Repeat the question please.

Q. Did there come a time that you indicated to
Mr. Idheileh that Wally was going to be a partner in the
St. Thomas store?

A. Wally father partner in Plaza Extra since 1984.

Mr. Idheileh, I swear to that, he's aware of that
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100 percent. I don't have to tell him because he's already

aware of that.

Q. But is that stated in the Joint Venture
Agreement?

A. Excuse me?

Q. Is that stated in the Joint --

A. I could no way signed this with Mr. Idheileh

without Wally and his father approval. I already stated

that.
Q. And again, I'm going to ask you, sir, --
‘A. éﬁre, no problem.
Q. -- does Wally's name or his father appear on that

Joint Venture Agreement?
A. No, sir.
MS. VAZZANA: Objection. Asked and answered
about twenty minutes ago.
(Discussion held off the record.)
(Deposition Exhibit No. 7 was
marked for identification.)
MR. ADAMS: Okay. Back on the record.
Q. Sir, did you -- did Mr. Idheileh agree to Wally's
presence in Plaza Extra St. Thomas?
A. Yes, sir.
Q. He agreed?

A. Yes, sir.
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Q. And what was Wally's responsibilities? What was

his duties?

A. It wasn't no -- it was no gspecific responsibility
to any one of us. We was working together as a team.
Wherever you could fit, go.

Q. So you did not tell Wally or give Wally any
indication as to what he would or would not be responsible
for in Plaza Extra St. Thomas?

A. Sir, we do not operate like a big, big
corporation, you know. We operate as a friend. If he can
off-load the;trailer and he feel good, he will off-load it.
And if he's tired and sleepy, he can go and sleep. That's no
problem.

Q. Now, did there come a timé that your relationship
with Mr. Idheileh started to deteriorate?

A. Yes.

Q. And what was the basis for that deterioration?

A. Taking me to court after I'd already paid him off
for his shares. But never before that.

Q. No, I'm talking about during the time that you
were in joint venture together.

A. No, no, no. We always was working very friendly
to the best interest Qf the store.

Q. So there was no point during that time that you

would say that there were disagreements between you and
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Mr. Idheileh?

A. Yeah, we have our disagreements, but it wasn't
disagreement in what to do things. It's about he say his
idea, I say my idea, I go along with this or he oppose it
just like any other partners.

Q. Did there come a time that you indicated to him
that the store was losing money?

A. Excuse me, sir?

Q. Did there come a point in time that you indicated
to Mr. Idheileh that the store was losing money?

A, f didn't understand it. Slowly please.

Q. I forgot.

Did there come a point in time that you
indicated to Mr. Idheileh that the store was losing money?

A. Oh, yes, several time.

Q. Did you show him any proof that the store was
losing money?

A. Several time.

Q. And what was that proof?

A. Proof at that time, sir, that Mr. Idheileh was
the manager and he was in charge of the money. From the time
the store opened until the time Mr. Idheileh left, I have not
touched Plaza Extra money. And he aware of the sale. Our
sale from the time we open up, we open up, I think -- I don't

remember the numbers really -- but I know we end up with
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1 235,000 a week. Now, Mr. Idheileh used to ask me questions,

2 Business bad, and now is the middle of the season.

3 Q. I don't understand. I didn't understand that.
4 A. Business is bad.

5 Q. Uh-huh.

6 A. And now is the middle of the season.

7 Q. Uh-huh.

8 A. We're not aware of what season is, but we been

9 told in St. Thomas, because none of us ever lived in
10 St. Thomas before 1993, but we understand from everybody the
11 season in St: Thomas I think is October 15 till May 15.
12 Q. Uh-huh.
13 A. And it happened that Plaza Extra opened up
14 October 28th, so we opened right in the middle of the season.
15 Q. Uh-huh.
16 A. And we all we was wondering, What can we do? Our
17 sale went down every week. It's going down, going down,
18 || going down until the time he left, if I recall, I believe
19 it's around 235,000 in sale per week.
20 Q. So now you're stating -- let me, because I'm
21 trying to understand what you said -- that you first started
22 || out with sales of how much?
23 A. He'é the one to answer the sale. He was in

24 charge of all the numbers.

25 Q. Did you -- was he your accountant?
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A. No, he was my partner, and he was in charge of
the money part of it.

Q. Where in the Joint Venture Agreewment wiil it
state that he was in charge of the money?

A. He choose to accept that, because wé was there in
St. Thomas a partner, we have a lot of money invested, and we
was, myself and Wally, was giving Mr. Idheileh a hand.

Q. Okay. So Mr. Idheileh was responsible for
keeping the books then?

A. Yes.

Q. éo if Mr. Idheileh was responsible for keeping
the books, then how could you reach to the assumption that
the store was losing money?

A. Sir, he keep the books, but the numbers of sale
is known to all of us every single night. We clear our
system every Sunday.

Q. Uh-huh.

A. Supermarket industries, they don't look at days,
a daily sale, because it goes up and down during the week.
They normally go on a full week. And my recollection, our
sale was getting shorter and shorter and shorter, two
thirty-five. Now, we all know this is the gale.

Now, Mr. Idheileh used to come to me over and
over, and we always said that the store is losing money.

Q. Now, would that be --
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A. Excuse me. I want to finish.

Mr. Idheileh asked me many time, Show me how
we losing money. I happened to know this not by accident. I
know this from experience.

Q. Now, sir, would it be unusual for a store that
just opened to go through a period like this?

A. No, this is normal.

Q. So it's normal.

A. Yeah. May I?

Q. So now what you're saying, it's normal --

A. May I explain this? Supermarket is a habit, sir.
Supermarket shopping is a habit. The customer know the store
almost -- almost as much as the owner. And it's not easy for
me to come in Bétween Cost-U-Less, Pueblo and Kmart and
switch the people habit from their to me. They don't know
where the salt is, they don't know where the oil is, they
don't know where the bread is.

It takes time, time and effort on our part to
advertise, to sell very cheap, to be very kind to the
customer, to bring them to become the store customer slowly.

Q. So, Mr. Yusuf, you will say that it was not

unusual.
A. No, it's normal.
So it's normal.
A, Yeah.
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Q. Okay. Thank you, sir.

Did there come a time that the dispute between
you, or the disagreements between you and Mr. Idheileh had to
be resolved before a panel of wise wmen?

A. Yeah.

Q. Did you state to them at that time that the store
was losing money?

A. Yes.

Q. Did Mr. Idheileh, prior to that, or on that
evening, inform you that he wanted to get out of the
business?

A. May I comment on this?

Q. Yes or no, sir. Did he tell you he wanted to get
out of the business?

A. Yes.

Q. Did he state why?

A. He hates Wally. He hate Wally. And I used to
beg him, Tell me what's wrong with Wally? Wally's working
for you, he's not charging you for anything. He's a young
man. Why? I was asking him the question, Why?

Q. Now, wag there a resolution reached after that
meeting?

A. Which meeting, sir?

With the panel of wise men at Sea-Mart?

A. No, you see --
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Q. Did the panel of wise men come up with a
resolution?
A. Let me answer what caused us to be there. I

think this is very, very important. It's what caused us to
be in front of the wise men. I want to be permitted to
explain it.

You see, Mr. Idheileh, he asked me my opinion,
how much I think the supermarket in St. Croix -- I mean
Plaza Extra in St. Thomas will do business. I give him,
honest to God, to the best of my ability, an estimate. And I
say, We'll pﬁsh the work. Hopefully we'll do more.

But Mr. Idheileh, you know, when I'm in
St. Croix, we're talking about St. Thomas, I can't guarantee
you anything. So we went, while we already committed to the
lease, the man has become my partner, Cost-U-Less came in.
None of us was aware of Cost-U-Less is coming into
St. Thomas. None. It came in all of a sudden. In no time
he open up. And the people was very, very crowded there.
And the store existing there next door, almost next door to
Cost-U-Less, which is Pueblo, since the sixties in
St. Thomas, I understand from Mr. Idheileh that Pueblo's not
doing any good. Cost-U-Less is taking all the business. I
says, Well, we'll see what we can do. We're going to try to
see how we can face this guy.

And before the store opened, the man hated
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Wally. Hated Wally. I investigated very toughly, very hard
to find why, to show me why, until one day he tell me he's
not my partner in the paper. I say, Oh, Wally be your
friend. 1If you don't want him because he's not in the paper,
I will make Wally leave.

Q. Did there come a time that Wally left the store?

A. He left, yes.

Excuse me. I begged the man, Mr. Idheileh, I

begged him many time not to kick Wally out just because he's
not in the paper. Come on, Mr. Idheileh, he's our partner.

He say, I don't want him.

Q. But --

A. Excuse me.

Q. But I mean let's move on, Mr. Yusuf.

A. But I'm moving on. I'm explaining how I could

reach the wise men.

Q. Talking about --

A. Excuse me. No, no, no. When the gentleman tell
me, I don't wanted Wally because he's not in the contract, I
want to cut it short, be peaceful with the man. I tell Wally
go. But I told Mr. Idheileh, Wally leave, according to our
agreement I'm not supposed to work for you for nothing. If
Wally leave, Wally is my right hand. If he leave, I will

leave.

Q. Now --
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A. Excuse me.  Now, we left.
Q. Mr. --
MS. VAZZANA: 1I'll give you the opportunity to
explain that --
THE WITNESS: Okay.
MS. VAZZANA: -- but you got to wait for me.
Q. (Mr. Adamsg) Now, Mr. Yusuf, did you suggest to
or tell Mr. Idheileh that Wally would oversee all the books

as a representative of Plaza Extra?

A. Sir --

Q. fes or no?

A. No.

Q. Did there come a time that Waheed, Wally's

brother, moved over to St. Thomas?

A. Yes.

Q. And what was Waheed's responsibility?

THE REPORTER: Waheed? How do you spell that?
THE WITNESS: Willy. We call him willy.
MS.IVAZZANA: W-A-H-E-E-D.

Q. (Mr. Adams) What was Waheed's responsibility?

A. Waheed, his responsibility, sir, was a front-end
manager. The front-end manager duty is make sure that the
cashier is running smooth; any void, he issue the void; he
make sure that the bagger go to the parking lot and come

back. It's front-end supervisor.
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Q. Okay. Did there come a point in time that
Plaza Extra St. Croix started to place orders for Plaza Extra
St. Thomas without Mr. Idheileh's consent?

A. No. No, to -- no, with explanation if you want
it.

There was no Plaza Extra St. Croix. At the

time that we opened St. Thomas Plaza Extra, Plaza Extra
St. Croix was not existing. It was under fire and we were
rebuilding it to reopen it.

Q. ‘Okay. 8ir, now, let's get back to the Joint
Venture Agreément for a moment.

In the Joint Venture Agreement it states that

Mr. Idheileh would receive a fee or a salary of $25,000 per
year.

A. That's right.

Q. Did he receive that money?

A. No.

Q. Why not?

A. Why noté When we signed that agreement, we come
to an agreement, I was fully aware that the store was away

about a year from the opening. Eight, nine months, could be

| a year. And the man have a family, he have responsibility,

and at that time I figure out he should be compensated. You
can't'go and establish a business if he waiting for a

business to open, and this kind of man cannot go and work for
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five dollars an hour. We have to pay him to compensate him,
until the store is open, half of his salary. And that's why
I even offered it to him.

But unfortunate, after we sign the agreement,
the man says, Mr. Yusuf, when we open up Plaza Extra, you
know, we all going to be busy and tired. I don't remember if
he told me I want to take my children and wife home, or I
want to go and see my family for a week or two weeks. I
said, I have no use for you. If you wish to go home, back
home, I wish you good luck. You know? That he can prepare
himself back‘when the store is open.

But what I learned, unfortunate, that he went
and instead of taking care of the wife back home and the
children, what I heard from friends, that he divorced that
lady and he met another lady. And he did not come back to
St. Thomas, to St. Croix or St. Thomas for the -- for four
months.

So how you expect me to pay somebody, he was

not working, he was not even engaged in the business?

Q. Now -- now -- now, Mr. Yusuf?
A. Yes, sir.
Q. The contract, the agreement states that from the

date of signing of this agreement to the date the supermarket
opens, United will pay to Idheileh a fee of $25,000 per year.

A. Yeah.
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Q. Okay? Upon his return to St. Thomas, was he paid
that?

A. No. And I could explain more, beside he was not
in the area, you see; I put all my time with no pay. I
bought all the equipment, negotiation with the landlord. He
could see everything that the store needed, I was working in
St. Croix, me and Wally concluded the loan package, and not
only two of us. My son, I have to send him from St. Croix to
put a mezzanine of 8,400 square feet. My son did not charge
a penny.

So it was known at any given time we have any

misunderstanding, he know very well he don't deserve it. He

never ask for it. Because if he asked for it, then he have

to end up paying my son.

Q. No, my question to you, sir, my question to
you --

A. Yes, sir.

Q. -- was upon his return to St. Thomas and his

involvement with the store on St. Thomas, was he paid?

A. I don't recall, honestly. Because his name I
believe was on the account. I honestly don't recall.

Q. Do you recall whether he signed for his own
paycheck?

A. He was authorized to do it.

Q. Did you at any time sign his paycheck?
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A. Yeah, I did sign it. Several time.

Q. Now, there came a point that there was a meeting
on St. Thomas with you, Mr. Abdel Suid, Ali and Mahmud
Idheileh, Mr. Ahmad Idheileh, and I think there was someone
else. I can't recall.

A. Sam Yusuf.

Q. Sam Yusuf.

What was the purpose of that meeting?

A. The purpose of that meeting, sir, is the man just
don't want to work with us. He just simply don't want to
work with us: And we trying to find out how can we separate
from each other respectfully and peacefully.

Q. Now, did you at any time tell Mr. Idheileh or
threaten Mr. Idheileh that you would destroy him?

A. Sir, I am not that type of person but sometime if
I ever say that, it will be in answer to a threat from him.

I will never start ﬁhe badness. Never.

Q. Did there, at any time, did you at any time tell
suppliers that -- let me strike that.

Did you at any time tell the employees that
Mr. Idheileh was no longer in charge of the store and that he
did not have any authority within the store?

A. I don't think I will ever do that. I don't think

I woﬁld ever say that. I don't think so. Maybe I said it

after he left, after he sold.
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Q. Did you at any time inform suppliers that
Mr. Idheileh did not have any authority to sign on behalf of
Plaza Extra St. Thomas for merchandise?

A. Never.

Q. Now, getting back to the meeting at Plaza Extra,
what was the agreement that was reached?

A. The agreement was reached that the man, because
the store was losing money, he was -- he don't see that the
store could be turned around, even though we was always
encouraging him to be patient. I could tell you very highly
about me, I'ﬁ positive of that. Just be patient,

Mr. Idheileh. We working on the store to turn it around. We
were not expecting Cost-U-Less to open up, and just be
patient.

And the man just insisted he want to go out.
And I didn't even have money to pay him.

Q. And was it agreed that Mr. Idheileh would sell
his shares to Mr. Abdel Sﬁid?

A. Sir, nd.

Q. So it was not agreed that Mr. Idheileh would sell
his share to Mr. Suid?

A. No, sir. May I clear this point? Mr. Suid is a
very religious person. Very, very religious person. And he
will never have his name as an owner or part owner in any

business whatsoever that sells liquor and pork. And -- but I
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recall that this gentleman, Mr. Idheileh, keep saying he
don't want to be with us, he don't want to be with us, he
don't want to be with us.

They came to a conclusion, and I keep saying I
don't need to buy him, I don't need to buy a losing business,
because I know the business is losing. I pay one-third of
the loss, better than 50 percent of the loss. And then they
suggested if we can live together, why didn't he go and let
Mr. Suid take -- look after Mr. Idheileh's interest? They
asked me if I have any objection. I told them I have no
objection. If he want to leave, leave somebody in charge of
his interest, I don't have no objection.

Q. So it was agreed then that Mr. Suid would have,
or that -- excuse me, let me rephrase the question.

It was agreed then Mr. Idheileh's interest
would have transferred to Mr. Suid?

A, Not transferred, sir. The man was no way you
could put any liquor store in his name. He's very religious.

Q. So yourv-— then you will say that Mr. Suid in his
deposition was inaccurate when he said that?

MS. VAZZANA: Can we have an off-the-record

quickly?
(Discussion held off the record.)
MR. ADAMS: Back on the record.
Q. So but there was some agreement that Mr. Suid
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would have --

A. Yeah.

Q. -- on paper?

A. No, it was not on paper, no.

Q. Okay.

A. It was not on paper. It was hopefully we could

come to an agreement. It's one of the ideas that is being
offered to me. I don't want to buy him out. He can either
wait until we turn the store around, or we sell it.

Q